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Rule 4.02. Communication with One Represented by
Counsel

HOW WE COMMUNICATE WITH
CLIENTS IN THE DIGITAL AGE:
REMEMBER THE FAX MACHINE

(a) In representing a client, a lawyer shall not
communicate or cause or encourage another to
communicate about the subject of the
representation with a person, organization or
entity of government the lawyer knows to be
represented by another lawyer regarding that
subject, unless the lawyer has the consent of
the other lawyer or is authorized by law to do
so.
(b) In representing a client a lawyer shall not
communicate
or
cause
another
to
communicate about the subject of
representation with a person or organization a
lawyer knows to be employed or retained for
the purpose of conferring with or advising
another lawyer about the subject of the
representation, unless the lawyer has the
consent of the other lawyer or is authorized by
law to do so.
(c) For the purpose of this rule, “organization or
entity of government” includes: (1) those
persons presently having a managerial
responsibility with an organization or entity of
government that relates to the subject of the
representation, or (2) those persons presently
employed by such organization or entity and
whose act or omission in connection with the
subject of representation may make the
organization or entity of government
vicariously liable for such act or omission.
(d) When a person, organization, or entity of
government that is represented by a lawyer in
a matter seeks advice regarding that matter
from another lawyer, the second lawyer is not
prohibited by paragraph (a) from giving such
advice without notifying or seeking consent of
the first lawyer.

Before starting this paper, I want to recommend to
you a paper presented by Michael A. Shaunessy and
Brytne D. Kitchin of Lockridge McGinnis at the UT
Law 21st Annual Land Use Conference, April 6 and 7,
2017, in Austin, Texas. The name of the paper is “Cover
Your Grass: Ethical Considerations in Land Use
Transactions.” That paper updated and added to existing
papers and written by well-known authors in the field of
land and real estate ethics. In addition, the authors
added additional research of their own in writing the
paper. The case sites in the paper came directly from
Cover Your Grass. The papers from which the authors
borrowed and which I also recommend are:
Conflicts of Interest: Entity Creation and
Other Sticky Situations by D. Diane Dillard
Ethical Considerations in Land Use Practice
by Kimberly Mickelson, Dorothy Palumbo,
Alan Bojorquez and Jill Hoffman
Ethical Considerations in Drafting Fee
Agreements by Suzanne Raggio Westerheim,
and
Attorneys in the Hot Seat: Problems &
Solutions by Nicole T. LeBoeuf.
Like Michael and Brytne, I, too, didn’t see the need to
reinvent the wheel. A copy of their paper is available
on the UT CLE Website.
Other ethics articles are available to members in the
CLE Materials of the Real Estate Probate and Trust
(REPTL) Section found on the REPTL website.
Additionally, you can access other articles on this ethics
topic on the State Bar’s CLE Website.
Some of the sections of this paper will address, in
a somewhat similar manner, issues previously raised
relating to engagement letters and conflicts of interest.
However, the one fundamental difference is that this
paper is going to speak to some of the “current day”
issues that arise, almost daily, as a result of new
technology (internet, cell phones,) and the nefarious
players (hackers) that attempt financial gain by
interfering with communications by new technology.

Rule 1.01. Competent and Diligent Representation
(a) A lawyer shall not accept or continue
employment in a legal matter which the
lawyer knows or should know is beyond the
lawyer's competence, unless:
(1) another lawyer who is competent to
handle the matter is, with the prior
informed consent of the client, associated
in the matter; or
(2) the advice or assistance of the lawyer is
reasonably required in an emergency and
the lawyer limits the advice and

CHAPTER ONE: APPLICABLE DR’S
The applicable Rules of Disciplinary Conduct (DR)
that apply to today’s paper are:
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assistance to that which is reasonably
necessary in the circumstances.
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members, associates, or employees
of the lawyer's law firm.

(b) In representing a client, a lawyer shall not:

(2) Use confidential information of a client
to the disadvantage of the client unless
the client consents after consultation.
(3) Use confidential information of a former
client to the disadvantage of the former
client after the representation is
concluded unless the former client
consents after consultation or the
confidential information has become
generally known.
(4) Use privileged information of a client for
the advantage of the lawyer or of a third
person, unless the client consents after
consultation.

(1) neglect a legal matter entrusted to the
lawyer; or
(2) frequently fail to carry out completely the
obligations that the lawyer owes to a
client or clients.
(c) As used in this Rule, “neglect” signifies
inattentiveness involving a conscious
disregard for the responsibilities owed to a
client or clients.
Rule 1.03. Communication
(a) A lawyer shall keep a client reasonably
informed about the status of a matter and
(b) promptly comply with reasonable requests for
information.
(c) A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to
make informed decisions regarding the
representation.

(c) A lawyer may reveal confidential information:
(1) When the lawyer has been expressly
authorized to do so in order to carry out
the representation.
(2) When the client consents after
consultation.
(3) To the client, the client's representatives,
or the members, associates, and
employees of the lawyer's firm, except
when otherwise instructed by the client.
(4) When the lawyer has reason to believe it
is necessary to do so in order to comply
with a court order, a Texas Disciplinary
Rules of Professional Conduct, or other
law.
(5) To the extent reasonably necessary to
enforce a claim or establish a defense on
behalf of the lawyer in a controversy
between the lawyer and the client.
(6) To establish a defense to a criminal
charge, civil claim or disciplinary
complaint against the lawyer or the
lawyer's associates based upon conduct
involving the client or the representation
of the client.
(7) When the lawyer has reason to believe it
is necessary to do so in order to prevent
the client from committing a criminal or
fraudulent act.
(8) To the extent revelation reasonably
appears necessary to rectify the
consequences of a client's criminal or
fraudulent act in the commission of
which the lawyer's services had been
used.

Rule 1.05. Confidentiality of Information
(a) “Confidential information” includes both
“privileged information” and “unprivileged
client information.” “Privileged information”
refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of
the Texas Rules of Evidence or of Rule 503 of
the Texas Rules of Criminal Evidence or by
the principles of attorney-client privilege
governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and
Magistrates.
“Unprivileged
client
information” means all information relating to
a client or furnished by the client, other than
privileged information, acquired by the
lawyer during the course of or by reason of the
representation of the client.
(b) Except as permitted by paragraphs (c) and (d),
or as required by paragraphs (e) and (f), a
lawyer shall not knowingly:
(1) Reveal confidential information of a
client or a former client to:
(i)

a person that the client has
instructed is not to receive the
information; or
(ii) anyone else, other than the client,
the client's representatives, or the

(d) A lawyer also may reveal unprivileged client
information:
2
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(1) When impliedly authorized to do so in
order to carry out the representation.
(2) When the lawyer has reason to believe it
is necessary to do so in order to:
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(1) the lawyer reasonably believes the
representation of each client will not be
materially affected; and
(2) each affected or potentially affected
client consents to such representation
after full disclosure of the existence,
nature, implications, and possible
adverse consequences of the common
representation and the advantages
involved, if any.

(i)

carry out the representation
effectively;
(ii) defend the lawyer or the lawyer's
employees or associates against a
claim of wrongful conduct;
(iii) respond to allegations in any
proceeding concerning the lawyer's
representation of the client; or
(iv) prove the services rendered to a
client, or the reasonable value
thereof, or both, in an action against
another person or organization
responsible for the payment of the
fee for services rendered to the
client.

(d) A lawyer who has represented multiple parties
in a matter shall not thereafter represent any of
such parties in a dispute among the parties
arising out of the matter, unless prior consent
is obtained from all such parties to the dispute.
(e) If a lawyer has accepted representation in
violation of this Rule, or if multiple
representation properly accepted becomes
improper under this Rule, the lawyer shall
promptly withdraw from one or more
representations to the extent necessary for any
remaining representation not to be in violation
of these Rules.
(f) If a lawyer would be prohibited by this Rule
from engaging in particular conduct, no other
lawyer while a member or associated with that
lawyer's firm may engage in that conduct.

(e) When a lawyer has confidential information
clearly establishing that a client is likely to
commit a criminal or fraudulent act that is
likely to result in death or substantial bodily
harm to a person, the lawyer shall reveal
confidential information to the extent
revelation reasonably appears necessary to
prevent the client from committing the
criminal or fraudulent act.
(f) A lawyer shall reveal confidential information
when required to do so by Rule 3.03(a) (2),
3.03(b), or by Rule 4.01(b).

Rule 1.14. Safekeeping Property
(a) A lawyer shall hold funds and other property
belonging in whole or in part to clients or third
persons that are in a lawyer's possession in
connection with a representation separate
from the lawyer's own property. Such funds
shall be kept in a separate account, designated
as a “trust” or “escrow” account, maintained
in the state where the lawyer's office is
situated, or elsewhere with the consent of the
client or third person. Other client property
shall be identified as such and appropriately
safeguarded. Complete records of such
account funds and other property shall be kept
by the lawyer and shall be preserved for a
period of five years after termination of the
representation.
(b) Upon receiving funds or other property in
which a client or third person has an interest,
a lawyer shall promptly notify the client or
third person. Except as stated in this rule or
otherwise permitted by law or by agreement
with the client, a lawyer shall promptly deliver
to the client or third person any funds or other
property that the client or third person is
entitled to receive and, upon request by the

Rule 1.06. Conflict of Interest: General Rule
(a) A lawyer shall not represent opposing parties
to the same litigation.
(b) In other situations and except to the extent
permitted by paragraph (c), a lawyer shall not
represent a person if the representation of that
person:
(1) involves a substantially related matter in
which that person's interests are
materially and directly adverse to the
interests of another client of the lawyer or
the lawyer's firm; or
(2) reasonably appears to be or become
adversely limited by the lawyer's or law
firm's responsibilities to another client or
to a third person or by the lawyer's or law
firm's own interests.
(c) A lawyer may represent a client in the
circumstances described in (b) if:
3
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client or third person, shall promptly render a
full accounting regarding such property.
(c) When in the course of representation a lawyer
is in possession of funds or other property in
which both the lawyer and another person
claim interests, the property shall be kept
separate by the lawyer until there is an
accounting and severance of their interest. All
funds in a trust or escrow account shall be
disbursed only to those persons entitled to
receive them by virtue of the representation or
by law. If a dispute arises concerning their
respective interests, the portion in dispute
shall be kept separated by the lawyer until the
dispute is resolved, and the undisputed portion
shall be distributed appropriately.
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other than the client, the client’s representative or the
members, associated or employees of the lawyer’s law
firm.” Overall, this portion of the rule creates a very
small universe of people with whom the attorney can
communicate confidential information. And there’s
really no exception that will fit an involuntary release of
information such as we will discuss. What does that
mean today?
Safekeeping the property of a client, Rule 1.14, as
written, speaks primarily to the safekeeping of a client’s
money. While “other property” is also discussed, a
complete reading of this rule seems to indicate that it
was meant to compliment of Rule 1.05 Confidentiality.
Rule 1.14, one could argue enlarges the fiduciary
responsibility of the attorney to include the management
of money and property. What does that mean today?
If an attorney is to “competently and diligently
represent” (Rule 1.01) his or her client, the lawyer is
required to “be competent to handle the matter…”
Further, the lawyer “shall not neglect a legal matter
entrusted to the lawyer or frequently fail to carry out
completely the obligations that the lawyer owes to a
client…” Again, when written, this rule addressed the
ability of the attorney to represent a client in a legal
matter, but interestingly, the language, “frequently fail
to carry out completely the obligations the lawyer owes
to a client may take on a new meaning with the
introduction of the internet, cell phones, credit cards,
venom, pay pal and who knows what else is to come!
What are those obligations?
I included the language of the DR’s for a specific
purpose. I wanted you to read them. I hadn’t in a long
time. They are usually an exhibit to a paper, which I
tend to ignore. I wanted you to read them to see that,
for the most part, they do not help an attorney with
determine or prevent the risks in HOW we communicate
with our clients.

CHAPTER TWO:
SELECTED DR’S AND
COMMUNICATIONS WITH CLIENTS
Determining the attorney client relationship, when
it actually begins, can be tricky. Overall, case law
would indicate that both parties must intend to create the
attorney client relationship before it is created. See
Valles v. Johansen & Fairless, L.L.P., 314 S W. 3rd 432.
437 Tex. App-Houston [1STDistrict] 2003, pet. denied.).
In essence; however, this means that the attorney client
relationship can be implied. To avoid the risk of when
or how the relationship occurred, and for other reasons
to be discussed, it is imperative that the attorney and the
client sign an engagement letter. The engagement letter
prevents any misunderstanding or implication of a
relationship before both parties agree, and it also sets out
the terms on which the relationship is based. It is, in
fact, a contract.
Upon creation of the attorney client relationship, an
agency exists, imposing on the attorney a fiduciary duty
to his or her client. Duval County Ranch Co. v. Alamo
Lumber Co., 663 S. W. 2d 627, 633 (Tex. App.-Amarillo
1983, writ ref’d n.r.e.). The “fiduciary duty requires the
fiduciary to place the interest of the other party before
his or her own.” Haggett v. Brown, 971 S. W. 2d 472,
487 (Tex. App.-Houston [14th Dist.] 1997, pet. denied).
Keeping in mind the creation and nature of the
attorney client relationship, what does it really mean to
“place the interest of the other party before his or her
own” in this digital world?
Let’s consider Rule 1.03. Communication. When
written, this DR addressed only WHAT needed to be
communicated and how explanations of information
were to be given to clients. It didn’t address the HOW
of communication.
Rule 1.05 Confidentiality of Information when
written comes closer to addressing a lawyer’s potential
responsibility for how we communicate with our clients.
“Except as permitted…reveal confidential information
of a client or former client to a person that the client has
instructed not to receive the information or anyone else

CHAPTER THREE: EXAMINING THE RISKS
As stated, it is the author’s belief that the current
DR’s do not address, in any meaningful way, the
lawyer’s obligations, fiduciary or otherwise, to a client
that might arise out of actions of third parties, generally
intending profit from stealing information. In fact the
language, as we just discussed, may, inadvertently,
create ambiguity and uncertainty since it wasn’t written
for the how of today’s communication.
Attached to this paper is the engagement letter I
use. I have worked on this letter for several years and
have updated and changed it as I learn of new situations
created by the use of the internet. We can use the
engagement letter as an agenda to discuss, what I
consider, are risks to attorneys resulting from modern
communication. We’ll also discuss my attempt to
overcome those risks.
While the engagement letter addresses other issues
that have been discussed in the papers I’ve referenced
4
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such as Fees (some applicability), Scope of
Representation, Retention of Records and Conflicts of
Interest (to be discussed a bit), we will focus primarily
on Section 6, Privacy and Communication.
The first paragraph of this Section 6 is an overall
identification of the firm’s policies concerning the
privacy of our clients, especially as such privacy relates
to financial matters or information received from third
parties on behalf of our clients. This language isn’t new,
and it falls more within the original intent of Rules we
discussed. It also discusses the Gramm Leach Act and
the privacy notices derivative of the Act.
The first risk addressed is that of HOW we
communicate with our clients. It is subsection (b) of
Section 6. Clients today expect almost instantaneous
service because that’s what the internet has allowed us
to do. We can respond instantaneously to an email or a
text. Most law firms have in place security features that
attempt to confidential information of the firm and
overall to prevent any type of hacking or infection of the
firm’s computer system. Law firms, also, have some
type of policy related to the use of cell phones and text.
But, even the most sophisticated security systems can be
hacked. To illustrate that even the biggest and the best
can be hacked, CSO, a cyber support company,
complied, what it considered, the list of the 18
companies that have had the biggest or most significant
data breach of the 21st Century. Some of those 18
include Marriott, eBay, JP Morgan Chase, Home Depot,
Yahoo, Target Stores, and Adobe. Using secured or
locked email does protect information, but is it really
practical to use for the hundreds of emails we send each
day. And does the lawyer want to stop before each email
and try to determine if the email is confidential or not?
The language I have drafted is my attempt to place
the burden of hacking on the client. It is my belief that
if the client wants the advantage and ease of email and
texting, it should be incumbent on the client to bear any
hacking risk. If the client is unwilling to bear the risk or
is just risk averse, we can find other ways to provide
service to them. Remember fax machines? They may
be making a comeback. The third paragraph is
highlighted so the client realizes they are accepting this
risk.
In subsection (c), I’ve written language to address
a common occurrence in the work world. I, myself,
have been guilty of this one. Sending an email to the
wrong party just happens sometimes. The pop up name
identification in address of the recipient space can trick
you if you are going too fast. Joe Davis gets used
instead of Joe Martin. Typically, these mistakes are
harmless, and the other party lets you know of your error
and confirms they have deleted the email. That’s been
my experience. But I do know of situations in which
confidential information was inadvertently sent to the
opposing counsel. That’s a problem. I wrote this
language in an attempt to have the client waive any
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action related to this possibility. I haven’t used this
language, and I’m not sure I will, but it’s something to
think about.
Subsection (d) addresses the more recent risk of
intercepted wire transfers. I know of dozens of cases in
which wire transfers have been intercepted by very
sophisticated hackers using methods such as
phishing….they lie in wait and “fish” for the wire
transfer. Obviously, there are procedures that are being
developed to deter the hacker—remember the fax
machine?—but overall, it can and does happen. It
happens to title companies; it happens to banks; it
happens to financial advisers; and it happens to lawyers.
While intercepting of wire transfers may not
happen to you, according to a survey conducted by
Texas Lawbook 42 of the 48 corporate Texas law firms
surveyed experienced a “cyber incident” or an actual
date breach in the last two years. Even the Texas State
Comptroller’s office has experienced a data breach.
Subsection (d) informs the client of this new risk
and explains to them that the firm cannot bear the
responsibility of the actions of a hacker who is
determined and capable of reaching out in hyper space
and grabbing the wire transfer. There are lawsuits that
have already occurred over intercepted wire transfers,
mostly against financial institutions, but that doesn’t
mean the lawyer couldn’t be brought into the fray.
Additionally, this subsection adds a compliment to
subsection 4 (a), Representation of Multiple Parties.
There are enough considerations about which to be
concerned in representing two or more parties that is
seems imperative the parties agree to waive any action
against the firm related to wire transfers. Subsection (d)
can easily be deleted if the lawyer doesn’t think that a
wire transfer of any kind will occur in the scope of
representation.
Finally, in Section 1 (d), I’ve addressed the
acceptance of credit cards. Our firm does not store or
keep credit card numbers; however, should a client
email a credit card number to us, it is up for hacking
grabs. We don’t accept Venmo or PayPal at this point.
Will we have to? Time will tell. The new generation
uses PayPal and other types of electronic payment
services with ease, and there may come a time when, in
order to get paid, the firm must set up those accounts.
We can talk about those risks in another paper.
While this paper hasn’t answered the actual
question of whether or not an attorney is liable in the
event of data breach, there is an excellent article on just
that topic published by Thomson Reuters entitled “Who
is Liable When a Data Breach Occurs?” One interesting
concept discussed in the article concerns contract
language that prohibits recovery of consequential
damages. The author hypotheses that damages from a
data breach may be considered consequential and thus
non-recoverable.
5
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Another important article to read was written by
Jeff Hanna for the Texas Lawyer’s Insurance Exchange
in May 19, 2015, “The Risk of Data Breaches in Law
Firms.” And while this paper focused only on
technology driven breaches, Hanna’s article explains
that cases reported in San Antonio and Houston were
initiated because of the law firm put client records in
dumpsters. The article also discusses another non-tech
case; a computer was donated with a flash drive
containing confidential information. A third non-data
breach arises from plain old theft. Stolen laptops and
tablets contain client information. The article notes a
case that happened to a California law firm in which an
employee of the firm stole 200 laptops.
Hanna’s article uses the requirement of Rule 1.05
(a), protecting confidential information, as the basis for
action against a Teas lawyer involved in a data breach.
The Risk of Data Breach article is a “must read” as
it not only discusses privacy breaches but also discusses
the cyber liability and date breach insurance many firms
are purchasing as well as providing a number of tips on
how to prevent hacking.
I’m certain there are more risks that I haven’t yet
identified that should and will be addressed at some
point. Hopefully, the language I have provided you,
while having no guarantees or warranties of any
kind, will give you a place to start in your discussion
about how we communicate with our client in cyber
space.

6
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Attachment
Engagement Agreement with Multiple Representation

July 17, 2019
Mary Had a Little Lamb
1234 Face as White as Snow
Children’s Rhyme, Fairyland 5678
Via First Class U.S. Mail and
Via email: mlamb@gmail.com
Old Woman in the Shoe
Many Children Avenue
Children’s Rhyme, Fairyland 5678
Via First Class U.S. Mail and
Via email: oldwomanwithchildrne@gmail.com

Re: Engagement Letter and Joint Representation
Dear Mary and Old Woman,
Please forgive the formality, but firm policy requires me to send you a letter describing the
scope of our engagement and our fee arrangement with you. Mother Goose Law Firm is being
engaged to assist with you with the partition of jointly owned property in Children’s Rhyme,
Fairyland and matters related to that partition.
1.
Fees. Our fees for legal services are based primarily on the hourly rates for each
lawyer and legal assistant at the time the services are rendered. I will do most of the work on your
file, and my hourly rate is $3 Bags Full. As much as possible, I have paralegals and/or attorneys
that bill at a lower rate than mine work on your matter. We review these hourly rates periodically
and may adjust them. The changes will apply automatically and be reflected on your next
statement.
a.
It is our policy to bill clients periodically for fees and out-of-pocket
expenses. Each lawyer and legal assistant records the time required to perform services,
and these time records are the basis for the bills. These bills will generally describe services
performed and the expenses incurred. For large expenses, we may request the supplier to
bill you directly or we may ask you to pay such expenses in advance or as soon as they are
incurred. We will send you your monthly statements by email unless you direct us that
you would also like a written statement mailed to you.
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b.
By your execution of this engagement letter, you agree that we are relieved
from the responsibility of performing any further work should you fail to pay any statement
for fees and expenses (including bills for expenses received from third parties) or for
supplemental deposits within fifteen days of their receipt. In that event, you agree that we
may inform other parties involved in the transaction of the termination of our
representation.
c.
Because of the detailed nature of our statements, our clients do not usually
have any questions about them. However, if any question should arise, please call us promptly so
we can discuss the matter. Our hourly rates do not include any interest for slow payment. Because
of this and the fact that we do not include a service charge for late payments, we must insist that
our clients pay their bills promptly.
d.
Our firm does accept credit card payment. Please be aware that we take
every precaution in accepting your credit card number, and unless instructed otherwise, we
do not keep your credit card number on file for subsequent use. As discussed more fully
below; however, we are not responsible for any unauthorized release of your credit card
information due to hacking. We do not accept Venmo or PayPal or other sources of
payment at this time.
e.
Any estimate of legal fees are just that, and the fees and expenses required
are ultimately a function of many conditions over which we have little or no control. The
reason we submit our clients’ bills shortly after the services are rendered is so they will
have a means of monitoring and controlling their expenses. If you believe the expenses are
mounting too rapidly, please contact us immediately so we can assist you in evaluating
how they might be curtailed. If we do not hear from you, we assume that you approve of
the overall level of activity in this matter.
2.
Scope of Engagement. The scope of our engagement is limited only to the matters
specifically described above and does not include any legal matters not directly arising from our
duties, such as the tax ramifications of a transaction or litigation matter. If you desire
representation in regard to any other matter or indirectly related issue, please contact us
immediately to discuss an amended scope of representation which must be reduced to writing prior
to our acceptance of responsibility for such matter.
3.
Retention of Records. We will not retain any of your documents and will provide
you copies of all documents and correspondence we receive during the course of our
representation. We do not maintain, store or deliver paper records during the course of or
subsequent to our representation and will routinely destroy or delete such records according to our
own internal policy. We believe that maintaining as few hard copies of records as possible
decreases our costs and allows us to provide more economical and efficient legal services to you.
a.
Your acceptance of this engagement letter acknowledges that we have no
duty to maintain or deliver any paper files or records to you upon the conclusion of this
matter. Upon the conclusion of our representation we will make you a digital copy of the
records we have accumulated during our representation upon your written request within
60 days of the conclusion of the matter.

8
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b.
By signing this engagement agreement, you are agreeing that this firm may
retain papers relating to this matter to secure payment of any amount you owe us, to the
extent permitted by law, but only if such retention will not prejudice your interests in the
subject matter of the representation.
c.
At the end of our representation, please let us know if you need any
documents from our files. We will retain documents and then destroy them in accordance
with our record-retention policy then in effect.
4.
Conflicts of Interest. In representing you, we recognize that we may be disqualified
from representing any client in any matter related to our representation of you. We also recognize
that we may be disqualified from representing any client in any matter in which confidential
information concerning you and made available to us during our representation of you becomes
material or relevant to another matter or in which use or knowledge of such information could be
adverse to your interest.
a.
Representation of Multiple Parties. I understand we have been asked to
represent both of you, jointly, in the transactions described in this letter. Since you are cotenants/co-owners of the property, I expect that you want the terms of the transaction to be
balanced in terms of your rights and the allocation of any risks. If that is not the case, please let
me know right away, because we may not be able to represent either of you in that event.
i.
In this type of matter, there are cost savings in our acting as counsel for all
of you, and there is some advantage in that you receive balanced counsel from us as to the
effects of the decisions you make. You will both be responsible for the fees to the firm.
However, we are not acting as advocates for either of you as against the other. Importantly,
each of you is necessarily assuming greater responsibility for the results of your decisions
than you would if you were independently represented by this firm. For that reason, we
encourage each of you to engage a lawyer to represent you if you feel you need a lawyer
to be your advocate in this transaction.
ii.
Also, whenever an attorney or firm represents more than one party in a
matter, such as here, a conflict of interest may develop. If a conflict arises between you,
we will notify each of you. If the conflict persists, I and all the other attorneys in this firm
will have to withdraw from representation, and you will need to hire other lawyers.
iii.
Finally, there is normally a confidential relationship between an attorney
and client that would preclude us from divulging to another person any privileged or confidential
information that you provide us, or that we learn about you. Likewise, we are normally prohibited
from divulging to you any privileged or confidential information regarding any other client. In
order to properly represent each of you in this matter, however, it is necessary that we be free to
disclose to each of you information pertaining to this matter that is provided by the other, or
obtained from other sources, while we are your joint counsel. Consequently, as between
yourselves, each of you must agree to waive any claim of privilege or confidentiality you may
have pertaining in any way to this matter. Therefore, each of you should take care, in your
communications with me or anyone else with the firm, not to discuss or disclose things that you
want to keep confidential from one another.
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iv.
In Section 6 of this letter, communication is discussed. If after reading that
section, you both do not agree on the method of communication or the assumption of risk, we will
not be able to represent you.
v.
Your signature to this agreement signifies to us that you have read this
Section 10 regarding Representation of Multiple Parties, that you understand the
information provided in Section 10, that you have no questions regarding joint
representation by the two of you in this matter, and that you waive any and all conflict
of interest claims you might have against this firm for representing you both as
multiple clients.
5.
Discharging the Firm. You may discharge us from this representation at any time.
We will be free to withdraw at any time and without cause, subject to reasonable notice under the
circumstances and to approval by any court in which your matter may be pending. We will be
entitled to receive compensation from you for all services rendered and all disbursements made,
under the provisions of this agreement, up to the time of withdrawal. Circumstances may arise that
will require us to withdraw from representation under the Texas Disciplinary Rules of Professional
Conduct or other applicable professional standards. In such circumstances, as well as in the
instances referred to above, we will cooperate in the transfer of the matter to other counsel of your
choice.
6.
Privacy and Communication. Attorneys, like other professionals who advise on
personal financial matters, are required by a federal law (the Gramm-Leach-Bliley Act) to inform
their clients of their policies regarding privacy of client information. Because attorneys have been
and continue to be bound by professional standards of confidentiality that are even more stringent
than those required by this law, we have always protected our clients’ right to privacy. In the course
of representing our clients, we receive all manner of significant personal financial information
from them. As a client of the firm, you are advised that all information we receive from you will
be held in confidence and not released to outside persons, except as agreed to by you or as required
under applicable law. We retain records relating to professional services we provide to assist our
clients with their professional needs and, in some cases, to comply with professional guidelines.
To guard your nonpublic personal information, we maintain physical, electronic, and procedural
safeguards that comply with our professional standards.
a.
However, due to the nature of our communication with you, that being
email, text or other electronic means, while we do maintain security measures for our computer
system and lock all phones and other devices, we cannot guarantee that an event such as hacking
will not occur. Unless you direct us otherwise, we will continue to use email, text and other current
forms of communication to dialog with you.
b.
You understand that you will bear the risk of the disclosure of any
confidential information due to the nature of current day communications, including
but not limited to the hacking of our computer system, cell phones, I-PAD’s or other
such devices.
c.
In an effort to efficiently represent you, like with most businesses, the firm
uses email constantly. There have been occasions when, by error on the part of an attorney
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or staff member, an email has been inadvertently sent to an unauthorized party. We strive
to prevent this type of error, but we do recognize that, as we work to provide you the timely
service you want, human beings typing may result in error. This same inadvertent message
can also occur in a text. You understand and agree that, should an inadvertent email or text
be sent by any member of our firm working on your behalf, you waive any cause of action
against the firm due such error. (This one is new. I haven’t used it yet and I’m not sure
about it.)
d.
Wire Transfers. Additionally, of late, it has not been uncommon for wire
transfers to be intercepted by hackers through various methods such as phishing. While it
is rare for our firm to be involved in wire transfers, should an occasion arise in which you
wire to our firm or we wire on your behalf, you understand that the law firm will bear no
responsibility for the possible interception of any wire. We will work with you to take
extra precautions to prevent interception of a wire, but we cannot and will not guarantee
that a nefarious actor cannot intercept a wire transfer.
i.
Further, in the event we represent you in a matter involving a wire
transfer that is managed by a third party such as a title company, again, while we will assist, as
best we can, and work with the third party, we cannot and will not guarantee that a nefarious actor
cannot intercept a wire transfer.
ii.
We do advise, if you have concerns regarding wire transfers, that
you speak frankly with the attorney handling your matter. It may be that methods other than wire
transfer or other means of communication can be used.
iii.
You understand that you will bear the risk of the interception
of a wire transfer, should such occur, and that it is and will not be the responsibility of the
law firm to monitor or protect, in any way, the wire transfer.
7.
As is true with all legal services, we cannot and do not guarantee the results of our
representation. We make no express warranties concerning this transaction, and disclaim any
implied warranties concerning it.
8.
The Supreme Court of Texas has adopted and promulgated the Texas Lawyer’s
Creed. Although compliance with the Creed is voluntary, we have decided to adhere to its
provisions. Please review the attached Texas Lawyer’s Creed, and if you have any questions, we
will be glad to discuss them with you.
We discuss the terms and conditions of our engagement so candidly because you are
entitled to know and, we believe, have a candid discussion now to avoid any misunderstandings
later. Please sign a copy of this letter in the space below, expressing your agreement to the terms
and conditions described above. After we receive your signed copy of this letter, we will
commence our representation in the matter.
Sincerely yours,

11

______________________________________________________________________________________________
How We Communicate with Clients in the Digital Age: Remember the Fax Machine
Chapter 21

Rhonda Jolley
ACCEPTED AND AGREED TO:

_______________________________
Mary Lamb

_______________________________
Old Woman in the Shoe
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Notice to Clients
Texas law requires that all attorneys provide their clients with the following notice about
the existence of the attorney grievance process: “The State Bar of Texas investigates and
prosecutes professional misconduct committed by Texas attorneys. Although not every complaint
against or dispute with a lawyer involves professional misconduct, the State Bar’s Office of Chief
Disciplinary Counsel will provide you with information about how to file a complaint. Please call
1-800-932-1900 toll-free for more information.”
The Texas Lawyer’s Creed
I am a lawyer. I am entrusted by the People of Texas to preserve and improve our legal
system. I am licensed by the Supreme Court of Texas. I must therefore abide by the Texas
Disciplinary Rules of Professional Conduct, but I know that professionalism requires more than
merely avoiding the violation of laws and rules. I am committed to this creed for no other reason
than it is right.
Our Legal System
A lawyer owes to the administration of justice personal dignity, integrity, and
independence. A lawyer should always adhere to the highest principles of professionalism.
1.

I am passionately proud of my profession. Therefore, “My word is my bond.”

2.
I am responsible to assure that all persons have access to competent representation
regardless of wealth or position in life.
3.

I commit myself to an adequate and effective pro bono program.

4.
I am obligated to educate my clients, the public, and other lawyers regarding the
spirit and letter of this Creed.
5.

I will always be conscious of my duty to the judicial system.

Lawyer to Client
A lawyer owes to a client allegiance, learning, skill, and industry. A lawyer shall employ
all appropriate means to protect and advance the client’s legitimate rights, claims, and objectives.
A lawyer shall not be deterred by any real or imagined fear of judicial disfavor or public
unpopularity, nor be influenced by mere self-interest.
1.
I will advise my client of the contents of this Creed when undertaking
representation.
2.
I will endeavor to achieve my client’s lawful objectives in legal transactions and in
litigation as quickly and economically as possible.
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3.
I will be loyal and committed to my client’s lawful objectives, but I will not permit
that loyalty and commitment to interfere with my duty to provide objective and independent
advice.
4.
weakness.
5.

I will advise my client that civility and courtesy are expected and are not a sign of
I will advise my client of proper and expected behavior.

6.
I will treat adverse parties and witnesses with fairness and due consideration. A
client has no right to demand that I abuse anyone or indulge in any offensive conduct.
7.
I will advise my client that we will not pursue conduct which is intended primarily
to harass or drain the financial resources of the opposing party.
8.
for delay.

I will advise my client that we will not pursue tactics which are intended primarily

9.

I will advise my client that we will not pursue any course of action which is without

merit.
10.
I will advise my client that I reserve the right to determine whether to grant
accommodations to opposing counsel in all matters that do not adversely affect my client’s lawful
objectives. A client has no right to instruct me to refuse reasonable requests made by other counsel.
11.
I will advise my client regarding the availability of mediation, arbitration, and other
alternative methods of resolving and settling disputes.
Lawyer to Lawyer
A lawyer owes to opposing counsel, in the conduct of legal transactions and the pursuit of
litigation, courtesy, candor, cooperation, and scrupulous observance of all agreements and mutual
understandings. Ill feelings between clients shall not influence a lawyer’s conduct, attitude, or
demeanor toward opposing counsel. A lawyer shall not engage in unprofessional conduct in
retaliation against other unprofessional conduct.
1.
2.
substance.

I will be courteous, civil, and prompt in oral and written communications.
I will not quarrel over matters of form or style, but I will concentrate on matters of

3.
I will identify for other counsel or parties all changes I have made in documents
submitted for review.
4.
I will attempt to prepare documents which correctly reflect the agreement of the
parties. I will not include provisions which have not been agreed upon or omit provisions which
are necessary to reflect the agreement of the parties.
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5.
I will notify opposing counsel, and, if appropriate, the Court or other persons, as
soon as practicable, when hearings, depositions, meetings, conferences or closings are canceled.
6.
I will agree to reasonable requests for extensions of time and for waiver of
procedural formalities, provided legitimate objectives of my client will not be adversely affected.
7.
I will not serve motions or pleadings in any manner that unfairly limits another
party’s opportunity to respond.
8.
I will attempt to resolve by agreement my objections to matters contained in
pleadings and discovery requests and responses.
9.
I can disagree without being disagreeable. I recognize that effective representation
does not require antagonistic or obnoxious behavior. I will neither encourage nor knowingly permit
my client or anyone under my control to do anything which would be unethical or improper if done
by me.
10.
I will not, without good cause, attribute bad motives or unethical conduct to
opposing counsel nor bring the profession into disrepute by unfounded accusations of impropriety.
I will avoid disparaging personal remarks or acrimony towards opposing counsel, parties and
witnesses. I will not be influenced by any ill feeling between clients. I will abstain from any
allusion to personal peculiarities or idiosyncrasies of opposing counsel.
11.
I will not take advantage, by causing any default or dismissal to be rendered, when
I know the identity of an opposing counsel, without first inquiring about that counsel’s intention
to proceed.
12.
I will promptly submit orders to the Court. I will deliver copies to opposing counsel
before or contemporaneously with submission to the Court. I will promptly approve the form of
orders which accurately reflect the substance of the rulings of the Court.
13.
I will not attempt to gain an unfair advantage by sending the Court or its staff
correspondence or copies of correspondence.
14.
I will not arbitrarily schedule a deposition, court appearance, or hearing until a good
faith effort has been made to schedule it by agreement.
15.
I will readily stipulate to undisputed facts in order to avoid needless costs or
inconvenience for any party.
16.

I will refrain from excessive and abusive discovery.

17.
I will comply with all reasonable discovery requests. I will not resist discovery
requests which are not objectionable. I will not make objections nor give instructions to a witness
for the purpose of delaying or obstructing the discovery process. I will encourage witnesses to
respond to all deposition questions which are reasonably understandable. I will neither encourage
nor permit my witness to quibble about words where their meaning is reasonably clear.
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18.
I will not seek Court intervention to obtain discovery which is clearly improper and
not discoverable.
19.
I will not seek sanctions or disqualification unless it is necessary for protection of
my client’s lawful objectives or is fully justified by the circumstances.
Lawyer and Judge
Lawyers and judges owe each other respect, diligence, candor, punctuality, and protection
against unjust and improper criticism and attack. Lawyers and judges are equally responsible to
protect the dignity and independence of the Court and the profession.
1.
I will always recognize that the position of judge is the symbol of both the judicial
system and administration of justice. I will refrain from conduct that degrades this symbol.
2.
I will conduct myself in Court in a professional manner and demonstrate my respect
for the Court and the law.
3.
I will treat counsel, opposing parties, the Court, and members of the Court staff
with courtesy and civility.
4.

I will be punctual.

5.
I will not engage in any conduct which offends the dignity and decorum of
proceedings.
6.
I will not knowingly misrepresent, mischaracterize, misquote or miscite facts or
authorities to gain an advantage.
7.

I will respect the rulings of the Court.

8.
I will give the issues in controversy deliberate, impartial and studied analysis and
consideration.
9.
I will be considerate of the time constraints and pressures imposed upon the Court,
Court staff and counsel in efforts to administer justice and resolve disputes.
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