RULE 202 AND SOCIAL MEDIA: WHO’S DEFAMING YOU?
WHO’S THE DEFENDANT?

JOHN G. BROWNING, Dallas
Passman & Jones

State Bar of Texas
TEXAS BAR COLLEGE
TH
19 ANNUAL SUMMER SCHOOL
July 13-15, 2017
Galveston Island
CHAPTER 5

John G. Browning
Shareholder
Passman & Jones, P.C.
John Browning is a shareholder in the Dallas, Texas firm of Passman & Jones, P.C., where he handles civil
litigation in state and federal courts, in areas ranging from employment and intellectual property to
commercial cases and defense of products liability, professional liability, media law, and general negligence
matters. Mr. Browning has extensive trial, arbitration, and summary judgment experience and has
represented companies in a wide variety of industries throughout Texas. Mr. Browning received his Bachelor
of Arts with general and departmental honors from Rutgers University in 1986, where he was a National
Merit Scholar and member of Phi Beta Kappa. He received his Juris Doctor from the University of Texas
School of Law in 1989. He is the author of the books The Lawyer’s Guide to Social Networking,
Understanding Social Media’s Impact on the Law, (West 2010); the Social Media and Litigation Practice
Guide (West 2014); and two forthcoming books, including a book on legal ethics and social media for the
ABA. Mr. Browning is also a contributing author to seven other books, the author of over 25 published law
review articles; and the award-winning writer of numerous articles for regional and national legal
publications. His work has been cited in over 250 law review articles, practice guides in 11 states, and by
courts in Texas, California, Maryland, Tennessee, and Florida. He has been quoted as a leading authority on
social media and the law by such publications as The New York Times, The Wall Street Journal, USA Today,
Law 360, Time Magazine, The National Law Journal, The ABA Journal, WIRED Magazine and Inside
Counsel Magazine, and he is a recurring legal commentator for the NBC, CBS, and FOX news stations in
Dallas. He serves as Chair of the Texas Bar Journal Board of Editors, as a member of Professional Ethics
Committee of the State Bar of Texas, and is a frequent speaker at CLE seminars and legal symposia all over
the country.

Rule 202 And Social Media: Who’s Defaming You? Who’s The Defendant?

Chapter 5

TABLE OF CONTENTS
202.1 GENERALLY. ...................................................................................................................................................... 2
CONCLUSION ............................................................................................................................................................... 4

i

Rule 202 And Social Media: Who’s Defaming You? Who’s The Defendant?

Chapter 5

It’s a scenario that can affect any individual or
business: learning that some anonymous commenter has
defamed or disparaged you online. But in the “Wild
West” that is the internet, what can you do to find out
the identity of your online detractor, and what legal
action can you take? To prove a defamatory act, one has
to be able to identify the responsible individuals - a task
that’s not always easy.
Historically, courts nationally have required a party
to satisfy an evidentiary burden before allowing
discovery of an anonymous author in a case of online
defamation. The seminal acts setting forth the standard
for unmasking an anonymous defendant is the Dendrite
case out of New Jersey. 1 In Dendrite, a corporation was
trying to assert defamation and related causes of action
against the John Doe defendants who had allegedly
posted defamatory messages on an electronic bulletin
board that drove down the value of the company’s stock.
The New Jersey appellate court affirmed the trial court's
denial of a motion compelling the defendants’ internet
services provider to reveal their identities and, in so
doing, adopted a multi-pronged test that would weigh
the anonymous defendants’ free speech rights against
the merits of the plaintiff’s case and the legal necessity
for disclosure. The Dendrite court said courts should
examine the following factors in determining if a
plaintiff was entitled to identification of an anonymous
blogger! 1) whether any attempt had been made to notify
the anonymous parties about the legal proceedings and
give them a chance to respond; 2) what was the exact
nature of the online statements; and 3) could the plaintiff
state a prima facie cause of action and make a showing
supporting the requisite elements of its case?
Courts in other jurisdictions have followed the
Dendrite test, sometimes elaborating and refining it. For
example, the Delaware Supreme Court added a
requirement that the plaintiff must show that its cause of
action would survive a motion for summary judgment. 2
Many courts tended to follow the Dendrite model as
they walked a legal tightrope of safeguarding
anonymous free speech while providing an avenue for
those claiming defamation. 3 In recent years, a growing
number of courts have begun to diverge from the
Dendrite reasoning, however.

But what about Texas? Texas, after all, is
somewhat unique among states in that it actually
provides a mechanism – described in Rule 202 of the
Texas Rules of Civil Procedure – for a party to conduct
a pre-lawsuit investigation and obtain deposition
testimony to determine if a basis exists for filing suit.
The first reported case of a Texas court attempting to
address the balancing act between an anonymous
speaker’s First Amendment rights and a complaining
party’s right to discover an anonymous speaker’s
identity was the Texarkana Court of Appeals in In re:
Does 1-10. 4
In Does: 1-10, a hospital sued ten Does who
allegedly defamed the hospital by posting “many
scurrilous comments that unfairly disparage the
Hospital, its employees, and the doctors,” on a website. 5
The hospital asked the internet provider to disclose the
identities of the Does pursuant to the Cable
Communications Act. The trial court ordered the
Internet provider to disclose the names and addresses of
the Internet posters. 6 See Id. at 811.
Doe 1 filed a mandamus seeking to set aside the
trial court's order. Id. at 811. The Texarkana Court of
Appeals conditionally granted Doe 1’s petition because
the trial court failed to follow the Texas discovery rules.
The Court held if the trial court was presented with this
matter again, it should require the hospital to present a
prima facie case on each element of the claims that were
within its control before ordering the disclosure of the
Doe’s identities, citing the Delaware Supreme Court's
decision in Cahill. The court said:
To obtain discovery of an anonymous defendant’s
identity under the summary judgment standard, a
plaintiff must submit sufficient evidence to establish a
prima facie case for each essential element of the claim
in question. In other words, the party bearing the burden
of proof at trial, must introduce evidence creating a
genuine issue of material fact for all elements of a claim
within plaintiff’s control. Id. Best Western, 2006 U.S.
District LEXIS 56014, at 11; Cahill, 884. A.2d at 465.7
However, it wasn't until 2014 that Texas examined
the jurisdictional considerations involved in unmasking
anonymous commenters and how Rule 202 comes into
play. That year, in the landmark Trooper case, the
Supreme Court of Texas held that a Texas trial court
overstepped its authority under Rule 202 to reveal the
identity of "Trooper," the pseudonym used by an
anonymous blogger from outside Texas. 8 As Chief
Justice Blank would finally proclaim, Rule 20d does not
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Dendrite v. Doe, 775 A. 2d 756 (N.J. Super. Ct. App. Div.
2001)

242 S.W. 3d, 805, 819-23 (Tex. App.- Texarkana 2007,
original proceeding.)
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Id. At 810
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Id. at 811
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Id. at 8:22-23
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In re: Doe a/k/a “Trooper”, 444 S.W.3d 603 (Tex. 2014)
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See, for example, the discussion in Lyrissa Barnett Lidsky’s
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make Texas "the world's Inspector general." Yet Justice
Lieberman's dissent received considerable attention as
well and so it is worthwhile to examine this significant
case in detail
In Trooper, an anonymous blogger, who used the
nickname "Trooper" in his postings, launched an online
attack against the software company, The Reynolds and
Reynolds Company (“Reynolds”) and its Chairman and
CEO Robert T. Brockman (“Brockman”).9 Under the
heading "Reynolds News and Information," Trooper
disseminated several postings that discussed relatively
private information related to Reynolds. Due to the
specific nature of the content posted, there is some
question as to whether Trooper is an employee of
Reynolds.
In his posts, Trooper greatly disparaged Reynold’s
business operations, likening its software products to
"crap." Additionally, in his posts, Trooper called
Brockman an “idiot,” a “lunatic” and a “crook.” 10
Trooper’s post ultimately paralleled Brockman to a cast
of various vile and infamous characters – Bernie
Madoff, Satan, and even Bobo the Clown. Overall, the
post amounted to a sharp critique of Reynold’s
operations, along with a deeply personal attack against
Brockman. Yet, Trooper seemingly shielded himself
from any accountability for the posts, due to the
metaphorical screen of anonymity provided through the
blog.
Unable to obtain Trooper’s identity short of
litigation, Reynolds decided to file a petition against
Google under Rule 202 of the Texas Rules of Civil
Procedure. Specifically, Rule 202 of the Texas Rules of
Civil Procedure authorizes prospective litigants to seek
court-ordered discovery to investigate potential legal
claims prior to filing suit.

See TEX. R. Civ. P. 202.1. Pursuant to Rule 202,
Reynolds filed its petition in the Harris County District
Court, requesting that Google's corporate representative
divulge the name, address, and telephone number of the
owner of the blog on which the derogatory comments
were made, along with that owner's email address. In
filing the petition, Reynolds stated that it anticipated
suing the owner of the blog, Trooper, for libel and

business disparagement. In addition to those two
claims, should Trooper be found to be an employee of
Reynolds, Reynolds pleaded that it would pursue a
claim against Trooper for breach of fiduciary duty.
With the trial court's permission, Reynolds served
notice of the petition as required under Rule 202 of the
Texas Rules of Civil Procedure to Trooper, by sending
the notice to the blog’s listed email address. Id. In filing
a special appearance, Trooper asserted his opposition to
the Rule 202 petition by appearing anonymously
through counsel as “John Doe.” Trooper filed a special
appearance and stated that his contacts with Texas
amount to nothing more than the fact that the blog could
be accessed within the state. Accordingly, Trooper
concluded that no Texas court would have personal
jurisdiction over him for the potential claim, since he
lacked sufficient minimum contacts with the state as
required under Texas law. However, Trooper lost his
special appearance at the trial court and the intermediate
appellate court, and ultimately appealed to the Texas
Supreme Court.
In a 5-4 decision, the Texas Supreme Court
reversed and vacated the trial court's order requiring
Google to unmask the identity of Trooper, thus
preserving his anonymity. However, the court did not
use its opinion as a means to address the First
Amendment right to speak anonymously. Rather, the
court based its decision on narrow procedural grounds.
In highlighting that only a "proper court" could issue a
Rule 202 order, the Court held that such a court must
have personal jurisdiction over the anonymous potential
defendant. 11 Additionally, the Court held that it is the
plaintiff’s burden to make this jurisdictional showing,
just as it would be in a pending suit. More broadly, the
Court found that permitting Rule 202 discovery without
personal jurisdiction in this specific instance and other
related instances "unreasonably expands the rule [202],"
thus allowing litigants from across the globe to explore
far-flung targets so long as the suit fell within the court’s
subject matter jurisdiction. 12
Speaking on behalf of the four dissenting justices,
Justice Debra Lehrmann stated that the majority's
interpretation of Rule 202 forces a plaintiff in an online
defamation case to "do the impossible" by establishing
personal jurisdiction over a potential anonymous
defendant that will not give up his identity. 13 The
dissent emphasized the possibility that the majority
ruling will effectively wipe out all defamation claims
against those who claim anonymity, regardless of
whether they would be entitled to remain anonymous
under the First Amendment. Notably, the dissent
describes a slippery slope-esque situation caused by the
court’s ruling: "Today the Court misinterprets our rules
of civil procedure to create a quagmire for persons
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202.1 GENERALLY.
A person may petition the court for an order
authorizing the taking of a deposition on oral
examination or written questions either:
(a) to perpetuate or obtain the person's own
testimony or that of any other person for use
in an anticipated suit; or
(b) to investigate a potential claim or suit.

Id. at 604–605.
Id. at 605
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Id. at 608
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injured by anonymous internet bloggers by forcing them
to either file potentially fruitless lawsuits in an attempt
to determine the identity of the alleged wrongdoer or
waive redress." 14 Overall, the dissent seems to highlight
the possibility that injured parties will have no effective
course of action against anonymous wrongdoers. The
dissent is particularly critical of being able to "conduct
a minimum contacts analysis while wearing a
blindfold." - a concern that other courts across the
country have noted as well. Trooper, 444 S.W. 3d at
613; see, e.g., AF Holdings, LLC v. Does 1-162, No. 11–
23036, 2012 WL 488217, at *4 (S.D. Fla. February 14,
2012) (holding that the court was "without all of the
information necessary to evaluate any personal
jurisdiction challenges, in no small part because this
Does Defendant and others are anonymous -- a problem
to which the instant discovery is specifically
addressed"); Call of the Wild Movie, LLC v. Doe's 11,062, 770 F. Supp. 2d 332, 345–48 (D. D. C. 2011)
("Without additional information, the Court has no way
to evaluate the defendant’s jurisdictional defenses.");
London-Sire Records, Inc. v. Doe 1, 542 F. Supp. 2d
153, 180-81 (D. Mass. 2008) (noting that pre-discovery
analysis of personal jurisdiction over anonymous
defendant is premature). Sony Music Entm’t Inc. v.
Does 1- 40, 326 F. Supp. 2d 556, 567 (S. D. NY 2004)
(same).
The decision in Trooper marks a turning point in
Texas law related to pre-suit discovery. Rule 202 has
been an important weapon for plaintiffs investigating
online activities. The ruling does not absolutely forbid
plaintiffs from using the Rule 202 petition from
investigating anonymous defendants.
However,
plaintiffs now have to take numerous steps to determine
that the anonymous defendant’s online activities are
sufficient to establish a prima facie case supporting
personal jurisdiction. The Texas Supreme Court has
established that a potential plaintiff utilizing Rule 202
should bear the burden to plead allegations
demonstrating that the court has personal jurisdiction
over the proposed respondent, along with the ultimate
subject of the plaintiff’s investigation – the potential
anonymous defendant. With this difficult task, a
plaintiff seeking to identify anonymous users can have
a rather difficult burden to obtain pre-suit discovery
under Rule 202. Plaintiffs will have to plead allegations
showing personal jurisdiction over an anonymous
individual, who may not have the sufficient minimum
contacts with a particular forum in Texas. Anonymous
blog posts alone will not be sufficient to establish a
prima facie case supporting personal jurisdiction.
Accordingly, if a Rule 202 petition is not a viable
option, the sole remaining option for a plaintiff is filing
a "John Doe" lawsuit naming the anonymous individual

in question as a defendant, thus allowing the plaintiff to
then proceed to use the traditional means of discovery
to potentially determine the "John Doe" defendants.
The Trooper decision was not the last time Texas
courts would weigh in on the conundrum of anonymous
online commenters and Rule 202. In In re: Chris Elliott,
the Austin Court of Appeals considered a petition for a
writ of mandamus after a Travis County trial court
allowed a real party in interest, MagneGas Corporation,
to take a Rule 202 pre-suit deposition of relator Chris
Elliott to investigate potential claims related to an article
about MagneGas by an anonymous author "The Pump
Stopper." MagneGas, a Delaware corporation with its
principal place of business in Florida was not happy
with “The Pump Stopper’s” article (published online in
December 2015), which reported negatively on the
company's financial health. Noting in its Rule 202
petition that Elliot -- a Travis County resident -- was
allegedly affiliated with a website called
pumpstopper.com and that the domain name
“pumpstopper.com” was registered to him, MagneGas
sought Elliott’s deposition. But instead of getting a
hearing as required by Rule 202, MagneGas simply
served Elliot with a subpoena, and filed a motion to
compel his compliance when he refused. 15
In the meantime, "John Doe 1" filed a motion to
dismiss MagneGas’s Rule 202 petition and its motion to
compel Elliot's deposition. The motion to dismiss was
filed pursuant to the Texas Citizens Participation Act
(Texas’ anti-SLAPP statute). Under the TCPA, such a
motion to dismiss stays all discovery. In a case of first
impression, the court of appeals held that the TCPA
required a stay of all discovery until Doe’s motion to
dismiss was ruled on, and accordingly the trial court had
no discretion to order any deposition based on
MagneGas’ Rule 202 petition. And while a concurring
opinion urged the court to follow In Re: Does 1–10 and
required a "threshold showing" as a prerequisite to
unmasking anonymous speakers, the court instead
focused its analysis and reasoning on the TCPA and
interpreting Rule 202 as subject to the limitations
imposed by other Texas statutes.
And in an even more recent case, the Dallas Court
of Appeals provided some practical guidance for parties
seeking more information about anonymous online
commenters. 16 Glassdoor is a site that it describes as a
“free jobs and career website, offering access to “usergenerated ratings and reviews.” Between July 8, 2014
and June 30, 2015 negative comments about Andra
Group were posted in 10 anonymous reviews on
Glassdoor’s site. One was posted by someone claiming
to be an interview candidate, while the others were
posted by individuals claiming to be current or former
Andra employees. According to Andra Group, the
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Id. at 611
In re: Chris Elliott, No. 03-16-00231-CV (Tex. Appeals,
Austin, Oct. 7, 2016, original proceeding)

Glassdoor< Inv. et al v. Ander Group, L.P., No. 05-1600189-cv (Tex.App.-Dallas, March 24, 2017)
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anonymous posts contained false defamatory
statements, including an October 2014 review stating
that its "hiring practices are illegal," that it is "violating
labor laws," and that racial harassment was a "daily
occurrence." Another reviewer claimed that Andra had
"illegal immigrants." 17
Determined to find out who posted the derogatory
statements, Andra filed a Rule 202 petition, seeking "to
investigate potential claims for defamation or business
disparagement." It also stated that it did not anticipate
any claims against Glassdoor itself, just potential claims
against those "who posted false and defamatory
statements.” 18 In response, Glassdoor and two Doe
individuals who allegedly authored posts filed an antiSLAPP motion to dismiss under the TCPA. The trial
court denied this motion and granted Andra’s Rule 202
petition, but only in part. It limited the deposition to five
statements contained in two specific posts. The
statements were that: 1) Andra’s hiring practices are
illegal; 2) that it is violating labor laws; 3) that it has
engaged in harassment based on race and sexual
orientation; 4) that illegal immigrants are working there;
and 5) that a specific named supervisor is racist and
sexist. These, the Court felt, could support a claim for
business disparagement.
The Dallas Court of Appeals affirmed the trial
court's denial of the TCPA motion to dismiss. Among
other things, it found that while the First Amendment
protects the right to speak anonymously, that right must
be balanced against other considerations. Here, the
appellate court noted that Andra’s proof was “sufficient
to raise a genuine fact issue” about its potential claims.
For example, Andra offered detailed proof of its
potential injury from the business disparagement,
including affidavits from its president, its human
resources manager, and from a web developer that had
been hired by Andra through a recruiter after passing on
applying to Andra directly because of the matter in
question. The court also observed that, unlike other
cases, here the statements at issue made specific claims
about unlawful activity, and were not just "rhetorical
hyperbole or mere personal opinions" that would not
support a disparagement claim. 19
The Glassdoor opinion offers some key lessons for
litigators representing those who have been defamed
online by anonymous commenters. First, the more
specificity that a business can show about particular
offensive online statements, as well as about the harm
that has resulted (or is likely to occur), the greater the
chances are of obtaining discovery about the online
speaker’s identity. Without this specificity, a party
seeking such discovery will be that much more
vulnerable to a TCPA Motion to Dismiss.

CONCLUSION
As social media is now one of the most important
means of communication and as the public increasingly
turns to the internet to obtain information quickly,
efficiently and reliably, the right to free speech becomes
increasingly important. But so does the right to redress
legitimate grievances for wrongful online conduct. The
law will never be able to keep up with technology.
Nevertheless, our courts will continue to hear important
issues concerning online conduct involving Rule 202,
personal jurisdiction, and anonymous speech. The rise
in the number of these new cases makes it important for
practitioners to stay educated on the latest developments
in the law to properly represent their clients.
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