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The Top 10 Ways to Avoid Meeting with the State Bar Of Texas CDC
I.

INTRODUCTION

aggressively representing their interests. Clients’
expectations, if not addressed early and often, can
become impossible to meet. Sometimes clients expect
outcomes that are completely inconsistent with what the
law permits. Attorneys carry the heavy burden and
responsibility of providing an ethical and zealous
representation. They are held to high professional and
ethical standards. They are entrusted with the
importance of following the law while advocating for
their client. When an attorney appears to fail, or in fact
does fail, to comply with what is expected of him, he is
potentially exposed to disciplinary action. It is not
difficult to initiate a grievance against an attorney. The
process is consumer convenient, and is increasingly
being utilized by disgruntled clients, as the statistics will
show. It should be a top priority for every practicing
attorney to avoid becoming entangled in the grievance
process.
This article will help explore the grievance process
and ways to avoid it. First, it is necessary to become
familiar with the structure of the grievance system.
Then, this article will consider the statistical data
available concerning lawyer demographics and
composition of the Texas and American Bar
Associations. Thereafter, this article will discuss
common myths attorneys hold regarding the types of
attorneys who get complaints filed against them and
how this impacts the grievance process. Further, this
article will describe the procedure of the grievance
process, as well as what types of disciplinary sanctions
that may be imposed. This article will then discuss the
most common reasons why grievances are filed. Finally,
this article will provide the top ten ways to avoid
meeting with the State Bar of Texas CDC.

The negotiations were hard. Discovery was
difficult. You spent hours researching, writing and
preparing motions, reading document production,
worrying about the facts and law, arguing to the court,
attending hearings, and dealing with a sophisticated and
motivated opponent. You poured your time, talent, and
energy into the case. You made personal sacrifices for
your client’s cause. Negotiations were tedious,
complicated, and numerous attempts were made to
resolve the case. Finally, negotiations came to a close,
the case was settled, and the agreements were papered.
The settlement was a substantial amount, one that will
significantly impact your client’s life and business. You
are exhausted but satisfied, as this is as favorable a result
as you could have envisioned for the client.
Not so fast counselor. A few days later when you
return to your office, your sense of accomplishment
quickly disappears. Waiting on your desk is a notice
letter from the State Bar of Texas. Specifically, the letter
is from the Office of the Chief Disciplinary Counsel –
State Bar of Texas. You have never received a letter like
this before, or from this particular sender. You recall
from your most recent ethics continuing legal education
program that this is most likely not good news. You
open the notice and find that a complaint has been filed
against you from the very client you thought you had so
effectively represented. This letter is only the beginning.
Shock, shame, anger, disappointment, outrage,
depression, and injustice flood your mind. You realize
the complaint process may be very difficult and personal
to resolve.
This paper addresses some of the best practices in
an effort to avoid getting a grievance filed by a client.
Unfortunately, you cannot stop someone from filing a
grievance. However, if a grievance is filed, it helps to
know what to do and what not to do. If your client files
a grievance, you should always take it seriously and
respond appropriately. Do not send an angry email or
letter. Do not grab the phone and call the client. You
should always act professionally and treat the matter
with the attention it deserves.
While you might believe this could never happen to
you or one of your fellow attorneys, you are wrong.
Attorneys are trained to focus on the outcome of a case,
and may, at their peril, ignore the process that the client
must trudge through during the representation. Clients
on the other hand, tend to worry as much or more about
the progress of the case and whether their attorney is

II.

DEMOGRAPHICS

According to data from the State Bar of Texas, as of
December 31, 2014, there were 86,494 practicing
attorneys: two thirds of them male, and one third female.
Of the licensed attorney population, approximately half
of the attorneys are under the age of forty years old and
the other half is between the age of forty and sixty-five.
The average age of a practicing attorney in Texas is
forty-one years old. About a third of the practicing
attorneys in Texas have been licensed to practice law for
more than twenty-five years. A third of the licensed
attorneys in Texas has been licensed to practice from ten

1
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to twenty years; and the remaining third has been
licensed to practice for less than ten years. 1

ABA Lawyer Demographics 2014
% of American
Attorneys

State Bar of Texas Membership: Attorney
Statistical Profile (2014 – 2015)
Number of
% of Texas
Texas
Attorneys
Attorneys

Sex
Male
Female
Age

Sex
Male
Female
Years
Licensed
2 or less years
3 – 6 years
7 – 10 years
11 – 15 years
16 – 20 years
21 – 25 years
25 + years
Age
21 – 25 years
26 – 30 years
31 – 35 years
36 – 40 years
41 – 45 years
46 – 50 years
51 – 55 years
56 – 60 years
61 – 65 years
65 + years

63,196
33,136

66%
34%

8,227
11,165
10,774
11,720
11,136
10,732
33,158

8%
12%
11%
12%
11%
11%
34%

213
7,753
11,814
11,411
11,299
10,351
10,411
10,476
9,396
13,782

<1%
8%
12%
12%
12%
11%
11%
11%
10%
14%

70%
30%

<29 years
30 – 34 years
35 – 39 years
40 – 44 years
45 – 54 years
55 – 64 years
65 + years
Practice Setting
Private Practice
Government
Private Industry
Retired/Inactive
Judiciary
Education
Legal Aid
Private Association
Private Practitioners
Solo
2 – 5 lawyers
6 – 10 lawyers
11 – 20 lawyers
21 – 20 lawyers
51 – 100 lawyers
101 lawyers

According to data supplied by the American Bar
Association, as of 2014 there were 1,281,432 practicing
attorneys in the United States: approximately two thirds
of them are male, with the remaining third female.
Nationally, only about a quarter of attorneys are under
the age of forty; about a third are in between forty and
fifty-four years old; and the remaining are older than
fifty-five years old. Across the nation, about half of the
practicing attorneys are solo practitioners. 2

III.

4%
9%
13%
13%
28%
21%
13%
75%
8%
8%
4%
3%
1%
1%
1%
49%
14%
6%
6%
6%
4%
16%

COMPLAINTS ABOUT COUNSEL
ARE BECOMING MORE COMMON

Based on statistical analysis, it is estimated that each
attorney may have at least two disciplinary complaints
filed against them during their legal career. 3 In 2008,
there were 81,601 practicing attorneys in the state of
Texas and 7,308 grievances filed that same year. 4 By
2015, the number of attorneys practicing in Texas

1

State Bar of Texas Membership: Attorney Statistical
Profile (2014-15), STATE BAR OF TEXAS – DEPARTMENT OF
RESEARCH AND ANALYSIS,
https://www.texasbar.com/AM/Template.cfm?Section=Dem
ographic_and_Economic_
Trends&Template=/CM/ContentDisplay.cfm&ContentID=3
2670.
2
Lawyer Demographics, American Bar Association,
http://www.americanbar.org/content/dam/aba/administrative

/market_research/lawyer-demographics-tables2014.authcheckdam.pdf.
3
See Romana Sirajuddin, A Reminder: Avoiding and
Surviving Attorney Ethics Complaints in Texas,
http://media.avvosites.com/upload/102/2013/06/avoiding_su
rviving_ethics_complaints.pdf.
4
See id.

2
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himself from the likelihood of receiving a CDC notice,
he may prescribe to certain false beliefs, believing he is
immune to a grievance.
The most common misconceptions attorneys hold
regarding the grievance process are:

increased to 86,494, and the number of grievances filed
that year increased to a whopping 16,309. 5 While the
number of attorneys increased by only about 6%, the
number of filed grievances more than doubled. 6
Why are complaints against lawyers by clients
becoming more common? There are two main theories
to explain this phenomenon: (1) lawyers today are less
ethically rigorous than before, and (2) modern clients
are more sophisticated and have better access to the
grievance system. More likely, the increase of
grievances filed against counsel is due to a combination
of different reasons. Attorneys are not demonstrably
“less ethical” than before. However, the law today is
more vast and complex. The Texas Disciplinary Rules
of Professional Conduct provides greater protections to
clients and the public, as it should. These developments
may make it more complicated for attorneys to
appropriately fulfill their professional obligations.
Additionally, most clients do not – nor does the
general public – depend solely on an attorney’s bare
assertion of the law, statues, procedures, case values, or
any other relevant topic associated with a lawsuit or
legal advice. Clients have tremendous resources to
research and access information about the law, the facts,
the parties, and the case filings relevant to their
respective case. Clients can quickly familiarize
themselves with the process of their case and, therefore,
identify if and when their attorney is allegedly “failing”
to fulfill certain obligations owed to the client. Notice
concerning and access to the grievance procedure is
available to the clients in a multitude of ways including
reception area brochures, legal service contracts, public
service announcements, lawyer advertising, and
websites. Today, nine out of every ten (90%) clients
understand that they can report their attorney to the state
bar if the attorney does not comply with the professional
duties owed to them. Clients now know when, where,
why, and how to file a grievance against their lawyer.
Be aware that now, more than ever, the client knows
how and has access to the tools to have a perceived
wrong considered by a board.
IV.

•
•
•
•
•
•

Criminal defense attorneys are more likely
to get complaints filed against them;
Solo practitioners are more likely to get
complaints filed against them because they
lack adequate supervision;
Younger attorneys are more likely to get
complaints filed against them because they
lack experience;
Litigators get complaints filed against them
because transactional attorneys deal with a
different type of client;
Clients who are pleased with a result will
not file a complaint; and
Only clients can file a grievance.

Generally, criminal attorneys have more
complaints filed against them than civil attorneys. 7
However, for the past several years in Texas, the number
of grievances filed against criminal attorneys has
decreased while the number of grievances filed against
civil attorneys has steadily risen.
Additionally, it is not true that solo practitioners
are more likely to get complaints filed against them.
Though a bigger law firm may appear to be “better
supervised,” this does not in itself decrease the chances
of a grievance being filed. Rather, the type of law the
attorney practices is a more substantial factor than the
size of the firm. 8 Areas of law that receive ethical
grievance claims more often than others include:
criminal law, family law, personal injury, and probate
law. 9
It is also not true that only litigators get into
“disciplinary trouble.” Transactional attorneys are not
immune to grievance claims. This belief goes hand and
hand with the erroneous belief that only clients can file
a complaint. Do not make the mistake of believing that
if you do not represent an individual, they lack the
standing to file a grievance. Though clients are the most
common “filers” of grievances, anyone else can file a
complaint against an attorney—including, but not
limited to, another attorney, a superior or subordinate, a
partner, a coworker, an employee (paralegal, legal

COMMON MISCONCEPTIONS

Attorneys may believe they are doing a great job for
the client, when in reality the client is dissatisfied or
disgruntled. Lawyers are aware that the grievance
procedure exists, but rarely consider themselves ever
being subject to it. In order for an attorney to distance
5

8

6

9

See id.
See id.
7
See id.

3

See id.
See id.
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The Texas Lawyer’s Creed states that each attorney
owes to their clients “allegiance, learning, skill and
industry” and counsel should be “courteous, civil, and
prompt in oral and written communications.” 10
Additionally, each attorney “owes to the administration
of justice personal dignity, integrity, and independence
. . . [and] should always adhere to the highest principles
of professionalism.” 11 Despite these goals and
aspirations, the number of grievance claims continues to
increase.
In its simplest form, a grievance is a written
statement filed by an individual intending to allege
professional misconduct by a lawyer. “Professional
misconduct is defined as an act or omission by an
attorney that violates one or more of the Texas
Disciplinary Rules of Professional Conduct.” 12 The
grievance process begins once a complaint is filed with
the Office of Disciplinary Counsel (CDC)—a special
disciplinary committee created and organized by the
State Bar of Texas. Any individual can file a complaint
with the bar, having been a client of the attorney is not
a prerequisite that must be met.
After the complaint has been filed, the CDC has
thirty days to determine whether the claim made
contains legitimate allegations of professional
misconduct. For example, a colleague of mine was
interviewed by a perspective client on a family law
matter. The initial consult went well until the issue of
compensation for legal services was discussed. The
client was adamant that she could not afford to pay the

fees required by the retainer agreement. She left the
office understanding that she had not retained a lawyer.
Nevertheless, she filed a grievance. While it was
eventually dismissed, this situation demonstrates that
even the slightest contact with an individual can give
rise to a filed grievance. While in the end there was not
actionable conduct to review, it is not without some
professional trepidation that a lawyer may have to wait
for a committee to determine if the complaint merits
additional investigation. The CDC reviewed the
complaint initiated to determine merit. The lawyer was
eventually relieved, but sometimes the issues are not
quite so clear.
If the CDC finds no evidence of professional
misconduct, the claim is dismissed as an inquiry. But, if
the allegation of misconduct is successfully
substantiated, an official complaint will be filed and the
responding attorney will receive a written notice. Upon
receiving written notice, the attorney should timely
respond within thirty days. Failure to respond to a
grievance notice is a separate ethical violation. Ignoring
a grievance notice is not a wise course of action, and can
create additional issues for the lawyer. The response to
the grievance should be written, deny the accusations, if
appropriate, and thoroughly explain in detail the issues
and circumstances surrounding the assertions and
provide the relevant evidence to validate the attorney’s
version of the events.
Within sixty (60) days of the attorney’s response,
the CDC will conduct an investigation and determine
whether there is just cause to believe that professional
misconduct may have taken place. However, if the CDC
determines that there is no just cause determination, the
complaint is presented to a Summary Disposition Panel,
which has the discretion of accepting or rejecting the
CDC’s determination. If the Summary Disposition
Panel agrees with CDC’s determination, then the
complaint is dismissed. If the Summary Disposition
Panel rejects the CDC’s determination, then the
complaint may proceed.
If the CDC finds just cause from the beginning, or
the Summary Disposition Panel proceeds with the
complaint, written notice is sent to the responding
attorney advising of the determination. Included in the
correspondence are all the allegations and rule
violations against the responding attorney. The
responding attorney then has twenty (20) days to notify
the CDC whether he wants the case to be heard before
(1) an evidentiary panel of the grievance committee, or
(2) by a district court. If the proceeding is to be before

10

11

assistant, office manager, officer worker, or
receptionist), a judge, a friend, or a relative.
Lastly, a favorable outcome in a pending legal
proceeding does not mean a happy client. Clients can
reasonably expect their attorneys to file motions, attend
hearings, answer phone calls, and reply to emails. If a
client does not hear from his attorney after the initial
meeting, then he can be placed on a path that leads to
feelings of abandonment, even if that is not the true
circumstance. The client will most likely not be satisfied
with the legal services that have been provided to him
unless he has a true understanding of the process, what
limitations the law imposes, what reasonable
expectations are regarding the claim or defense, and
how the proceedings are progressing. As a practice tip,
it is usually appropriate to apologize in advance for the
amount of time it takes for a matter to be adjudicated.
V.

THE GRIEVANCE PROCESS

The Texas Lawyer’s Creed – A Mandate for
Professionalism.

12

4

Id.
Sirajuddin, supra note 3.
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reprimand as an available sanction. However, if the
proceeding is held before the district court, the trial is
public and mandates a public reprimand to be the least
sanction available. The CDC has the burden proving the
allegations of professional misconduct by a
preponderance of the evidence. If the CDC meets its
burden, sanctions are imposed on the responding
attorney by the appropriate tribunal.

the district court, then a determination should be made
if it will be with or without a jury. By default, a
complaint is tried before the evidentiary panel of the
grievance committee; therefore, the responding attorney
must make sure to make an appropriate election if he
prefers to be heard before the district court.
There is a significant difference between a hearing
before the evidentiary panel and the district court
proceedings concerning confidentiality. If the
proceeding is held before the evidentiary panel, the trial
is confidential and allows consideration of a private

5
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Processing a Grievance 13
INQUIRY
(Dismissed)

Complainant may
appeal to Board of
Disciplinary
Appeals (BODA)

Grievance filed with CDC
Classified as inquiry or
complaint

COMPLAINT

Just Cause
Determination by the
CDC
BODA
affirms:
Decision
final

BODA
Reverses

Respondent notified of
allegations and elects district
court or evidentiary panel.
Failure to elect results in an
Evidentiary Panel.

Evidentiary Panel or
District Court Hearing

Client-Attorney
Assistance
program
(CAAP) for
voluntary
dispute
resolution

No Just Cause
Determination by
CDC

CDC presents case to
Summary Disposition
Panel (SDP) for vote to
dismiss or to proceed

SDP
votes to
proceed

SDP
votes to
dismiss:
no
appeal

Professional
Misconduct found—
Sanction Imposed OR
Dismissal

Commission or
Respondent may appeal
judgment to BODA or
state appellate court

BODA decision or state
appellate court decision
may be appealed to the
Supreme Court
13
Processing a Grievance, GRIEVANCE AND ETHICS INFORMATION, STATE BAR OF TEXAS, (May 26, 2016, 3:24 PM),
https://www.texasbar.com/AM/Template.cfm?Section=Disciplinary_Process_Overview&Template=/CM/ContentDisplay.cfm&
ContentID=29467
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VI.

Disbarment: Disbarment is the most severe
sanction that can be imposed upon a responding
attorney—not only is it public, but it results in the loss
of the attorney’s license to practice law. Once disbarred,
the attorney’s name is removed from the membership
rolls of the Supreme Court of Texas. The lawyer is
required to remit his license and bar card. After five
years, the disbarred attorney may petition to be
readmitted into the bar, but before his petition is granted,
he must (1) demonstrate reinstatement is in the best
interest of the public and the profession, and (2) take and
pass the Texas Bar Exam, again.

SANCTIONS

The evidentiary panel and the district court may
consider a number of factors when determining the most
adequate sanction to be imposed against a respondent
attorney, if any. Some factors to be considered include,
but are not limited to: the nature and degree of the
professional misconduct, the loss or damage to the
client, the damage to the profession, the avoidance of
repetition, the maintenance of respect for the legal
profession, the conduct of the attorney during the course
of his disciplinary proceeding, and the attorney’s
disciplinary history.
The following are the most common levels of
discipline:

2014 – 2015 Sanction Statistics Texas 14
Number of
Sanctions
Sanction

Private Reprimand: A private reprimand is
confidential between the parties to the grievance and the
determining body. This is the least level of discipline
that is available once a determination has been made as
to an offense. A private reprimand is not published in
connection with the respondent attorney and is also not
released upon inquiries from the public. However, it
does remain a part of the lawyer’s disciplinary history
and may be considered in any disciplinary proceeding in
the future.

Total
Disciplinary
Sanctions
Total Complaints
Resolves
Disbarments
Resignation in
Lieu of
Discipline
Suspensions
Public
Reprimands
Private
Reprimands
Grievance
Referral 15

Public Reprimand: A public reprimand is
disseminated to the public at large and it is also
published in multiple locations, including the Texas Bar
Journal, with the name of the respondent lawyer.
Fully Probated Suspension: If the determination is
made to punish with a fully probated suspension, the
attorney is permitted to continue practicing law during
the suspended term so long as he complies with terms of
the probation (e.g. attend specific CLEs, attend a
substance abuse program, and/or pay restitution by a
certain date).

VII.

318

416
28
19

111
32
65
63

COMMON GRIEVANCES

Lawyers have the duty to abide by their ethical
responsibilities at all times. Unfortunately, some
lawyers, whether innocently or carelessly, fail to comply
with the rules governing their professional
responsibility and conduct. The reasons why clients and
other individuals file complaints against attorneys vary
and involve the facts specific to the conduct complained
about. Most grievances are filed for one of the following
reasons.

Suspension for a Certain Term: A suspension for a
certain term, often referred to as an “active suspension,”
prohibits a lawyer from practicing law during the entire
length of the suspension. After the suspended term is
over, the attorney may be permitted to practice law once
again. If an attorney practices law during the term of
suspension, further disciplinary proceedings will arise.
14

Commission for Lawyer Discipline – Annual Report,
STATE BAR OF TEXAS (June 1, 2014 – May 31, 2015), at 17.
15
A grievance referral is a remedial or rehabilitative
program tailored to the respondent lawyer’s needs. It is

usually a video course, and likely parallels a defensive
driving class.

7
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the client to the next attorney as smoothly as possible
without prejudicing the client’s position in the case.
Surprisingly, attorneys often refuse to provide their
clients with the case files (or other important
information), pending the client paying outstanding
legal fees. This course of action is very troubling. An
attorney should never prejudice the client’s position or
case. Unfortunately, many termination cases do not
proceed smoothly, and consequently grievances are
filed. It is imperative to recall, at all times, that the file
belongs to the client. The client is entitled to their case
file, and attempting to withhold the file to gain payment
for services is an unadvised course of action. When
requested, counsel should return the original file to the
client. If you desire to keep a copy of the file, for any
reason, you should immediately make a copy for
yourself. Charging the client for copying their file is also
a questionable practice.

1. Failure to Communicate
Of the grievances filed, many ethics complaints
stem from a client’s first experience in the legal system,
primarily because the client does not know what to
expect. Failure to communicate with the client is by far
the most common type of grievance filed. Pursuant to
Rule 1.03, an attorney owes his client the duty to keep
him “reasonably informed” about his case. 16 However,
it is disappointingly common for lawyers not to return
phone calls, reply to emails, or schedule a meeting
requested by the client. Attorneys may not communicate
with their clients because they believe that returning
client phone calls is a waste of time and resources, or
because they simply do not have an update on the
client’s case. What attorneys fail to realize is that clients
correlate lack of communication with an attorney’s lack
of interest and poor work ethic.

4. Competency
2. Failure to Work on the Matter

A lawyer must protect the interests of his client,
even after the termination of their respective attorneyclient relationship. A client may choose to terminate the
attorney-client relationship at their prerogative, or an
attorney can terminate the attorney-client relationship
under specific circumstances.18 Regardless of who
terminates the relationship, the attorney must still
provide the client with proper notice of any hearings or
upcoming events, assist in providing time to retain new
counsel, and go to any necessary appearances while the
client seeks new counsel .It is the attorney’s duty to pass

Competency is defined as “possession of, or the
ability to acquire timely, the legal knowledge, skills, and
training reasonably necessary for the representation of a
client.” 19 Every lawyer owes each and every client a
competent and diligent representation. 20 A lawyer may
take a case in a new area of law that he is not familiar
with, but he is required to spend the time necessary to
become competent in this area. Lawyers are naturally
ambitious, prideful, and optimistic, but must not fail to
recognize the effort needed and required to take on a
case they are not fully competent to handle. In order to
efficiently represent a case, an attorney should be
familiar with the law, exceptions, and procedures
applicable. “Winging it” will not suffice. The duty of
competency suggests that you are familiar with how to
prosecute or defend a certain type of case, or that you
can acquire those skills in sufficient time so as to not
prejudice the client.
Wondering into different areas of the law is ripe
with pitfalls. If you have not previously handled cases
that involve particularized laws and requirements, then
it is recommended that you tread both carefully and
lightly. If you are not familiar with trucking litigation
issues, maritime law issues, premises liability case law
developments, family law, criminal law, immigration,
probate, tax, real estate or some other areas of the law,

16

20

Ignoring or failing to work on the case is the second
most common cause for filing a grievance against an
attorney. Pursuant to Rule 1.01, a lawyer must not
neglect a client’s case.17 However, some lawyers do
tend to “ignore” their clients’ cases. They may not do so
deliberately, but they convince themselves that they will
have more time for a case later on. Postponing work on
a case is not in the best interest of the client.
Procrastinating on prosecuting a claim or a defense is a
mistake.
3. Terminating the Attorney-Client
Relationship

TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 1.03.
TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 1.01.
18
See TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 1.15.
19
TEX. DISCIPLINARY RULES PROF’L CONDUCT

Justice Edwards Kinkeade, The Top Ten Reasons Clients
File Grievances Against Their Lawyers, 5 TEX. WESLEYAN
L. REV. 35, 39 (Fall 1998).

17
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agreements, and updates concerning expenses for which
the client is liable. Documenting the relationship,
managing expectations, and explaining issues to the
client as they arise will go a long way in addressing
worries and concerns raised by the client.

then you could be headed for a very difficult result. For
example, even some of the most seasoned tort lawyers
may not know that certain tort causes of action in Texas
have a statute of limitations of only one year (malicious
prosecution), but maritime cases (under the Jones Act)
have a statute of limitations of three years, because
federal law applies. Ignorance is the opposite of bliss for
a lawyer; it is an express pass to a bad result and a
potential grievance proceeding.

6. Breach of Confidentiality
Pursuant to Rule 1.05, lawyers are required to keep
all information concerning the representation of a client
confidential whether the information is obtained before,
during, or after the attorney-client relationship. 23 Absent
the client’s consent, an attorney should not use the
confidential information of a client to the disadvantage
of the client, nor for the attorney’s own advantage.
Simply put, an attorney must not disclose confidential
information to anyone other than the respective client
and co-counsel. Attorneys –should not discuss the facts
of a case or information about a client with their
significant other, friends, relatives or anyone not
protected by privilege. This breach of confidentiality
might be as slight as an unintentional slip of the tongue,
but the consequences may be detrimental to the client,
and they may have the right to take action.

5. Theft from the Client
“Money is the root of all evil,” 21 and it is definitely
the root of many grievances filed against attorneys.
Clients’ funds should be regarded as sacred and kept
separate from an attorney’s operating account at all
times. Sometimes, lawyers “borrow their client’s money
without permission”, and predictably never give it back.
Other times, the attorneys fail to understand how and
when to distribute client funds. Additionally, attorneys
may withdraw money from their client’s trust account
without the client’s permission, believing they are
entitled to do so under the retainer agreement. All
disbursements from the trust account should be made
with the client’s full knowledge and approval.
Theft from the client also occurs when an attorney
overbills and/or double bills. Billing more hours than
actually spent on legal matters including researching,
drafting a motion, attending a hearing, or some other
matter is unacceptable. Charging attorney’s fees for
work performed by non-attorneys is also unacceptable.
Nevertheless, some attorneys consider this permissible
conduct. Hourly billing can become a grievance area
when a lawyer bills multiple clients for the same time
without their consent An example of this would be
billing one client for travel time spent going to a hearing
while billing another client for phone calls made during
that same time. 22 When a client discovers their attorney
has allegedly been taking advantage of the billing
process, they can understandably feel deceived.
Consequently, the attorney-client relationship will
become strained. Double billing tarnishes the entire
profession.
Many of these issues can be avoided by setting out
the nature of the representation in writing, including the
method of billing, providing timely notice to the client
of billings, diligence with respect to retainer

7. Mental Health
The legal profession can be stressful. A significant
number of attorneys become overwhelmed by the
demands of the profession. The role of an attorney is
important, and the responsibility can take a toll on a
practitioner. This heavy burden can create a negative
effect on any attorney’s well-being.
A recent study of approximately 13,000 licensed
attorneys from 19 different states revealed that 28% of
lawyers experience depression, 19% experience
anxiety, and 23% experience stress. 24 Additionally, the
Center for Disease Control and Prevention reported that
attorneys are almost four times more likely to suffer
from depression than any other type of professional. It
is estimated that 6.5% of American adults suffer
depression. From that 6.5%, 20% are lawyers and 40%
are law students. That is to say, out of all Americans
suffering depression, 60% of them are from the legal
profession. 25
Mental health affects job performance. When a
lawyer experiences depression or anxiety, his ability to

21

1 Timothy 6:10 (King James).
Kinkeade, supra note 17, at 38–39.
23
TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 1.05.
24
Patrick Krill, Ryan Johnson, and Linda Albert, The
Prevalence of Substance Use and Other Mental Health

Concerns Among American Attorneys, Journal of Addiction
Medicine (2016).
25
See 17 Statistics on Drug Abuse Among Lawyers,
Intervention Strategies (2014), http://interventionstrategies.
com/17-statistics-on-drug-abuse-among-lawyers/.
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research indicates that stress is a main contributor.
Stress causes attorneys to experience burnout, which
can lead them to depend on alcohol. Data indicates that
more than one in three lawyers (36.4%) qualify as
“problems drinkers.” 28

efficiently and effectively perform legal work
diminishes. This can ultimately have an effect on client
communication, which can lead to possible problems
with a client’s case, complaints by the client, and
sanctions by the CDC. Clients may not realize their
attorneys are experiencing “mental instability”, but
studies indicate that at least 25% of the grievances
involve attorneys undergoing or struggling with
depression. 26

36.4% of attorneys identify as problem drinkers

A total of 11, 500 attorneys completed a questionnaire
focused on depression, stress, and anxiety. Following
are the results.

% of Attorneys Experiencing Mental Issues

Issue

Experienced Anxiety

% of
Attorneys
Who
Experience
the Issue
61%

Experience Depression

46%

Experience Social Anxiety

16%

Experience ADHD
Experience Panic Disorder

Lawyers working in law firms have the highest rates
of alcohol abuse in the legal profession. Research
indicates that the younger a lawyer is, the more at risk
he is of having substance abuse problems. According to
a study conducted by the ABA and the Hazelden Betty
Ford Foundation, the “lower ranked” the attorney, the
more likely he is to identify with having a drinking
problem. 29 Lower ranked attorneys experience higher
levels of stress and feel more overwhelmed than their
more seasoned colleagues. They also have less
experience and are not yet used to the “attorney work
life” balance. 30

12.5%
8%

Experience Bipolar Disorder

2.4%

Experience Suicidal Thoughts

11%

Source: Texas Bar Journal 27

Private Law Firm Statistics
% That Identify
Themselves as
Type of Attorney
Problem
Drinkers 31

8. Substance Abuse and Alcohol Problems
Alarmingly, lawyers experience alcohol-use
disorders at a far higher rate than any other profession.
Though there is insufficient evidence of why this is true,
26

See id.
Joseph J. Wielebinski, Culture Shock: A Groundbreaking
Empirical study Confirms that Lawyers Face Unprecedented
Substance Abuse and Mental Health Challenges, 79 Texas
Bar Journal 226, 227 (March 2016).
28
See James Podgers, Younger Lawyers Are Most at Risk
for Substance Abuse and Mental Health Problems, A New
Study Reports, ABA Journal (2016),

http://www.abajournal.com/news/article/younger_lawyers_a
re_most_at_
risk_for_substance_abuse_and_mental_health_prob/.
29
See Wielebinski, supra note 19 at 227.
30
Id.
31
Id.
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Junior Associates
Senior Associates
Junior Partners
Managing Partners
Senior Partners

compatible with his. Competence is essential for a well
carried out case, as well as for client satisfaction.

31%
26%
24%
21%
18.5%

2. Actively Communicate and Respond to the
Client’s Concerns
Pursuant to Rule 1.03, a lawyer must keep his client
reasonably informed of the status of his case. 33 The
attorney should provide his client with updates
concerning the client’s case, as well as with any
necessary explanation needed as to how the case is
progressing. In other words, an attorney should keep the
client informed of each step of the process through
letters, phone calls, and/or meetings (through whatever
means necessary). The client should know enough about
his case to be able to make informed decisions and fully
understand what is going on in the case at all times.
Attorneys may fail to adequately communicate with
their clients, but this problem can be easily fixed. An
attorney may immediately return phone calls or arrange
a “phone call schedule” in his calendar for when to call
clients. Alternatively, an attorney may have a paralegal
or clerk in charge of communicating with clients
regarding any updates on their case. The goal is to
provide the client with updated information, rather than
constantly reminding them of how busy the attorney is.
Attorneys should also personally and thoroughly
explain the communication process to their clients.
Specifically, an attorney should explain to the client
how and when communication will occur. In doing so,
the attorney can advise the client of his preferred style
of communication (e.g. email, text, phone call), the
reasonableness and frequency of communication (e.g.
once a week, once every two weeks), and other
particulars that will help to clarify the communication
process for the client. This serves to prevent unrealistic
expectations that the client may hold otherwise.
Clients want to know the details of their case and
the available possibilities there are to resolve the matter.
Clients want to know that they have hired a good lawyer
who cares and is zealously working on their case.
“Lawyers should be sensitive to their clients’
perceptions, and most clients perceive regular
communication paramount to quality representation.” 34
If the client believes he is receiving quality
representation, the attorney representing him is less
likely to have a grievance filed against him.

If left untreated, addiction may negatively affect an
attorney’s job performance, similar to depression. A
quarter of the lawyers facing disciplinary action are
believed to be abusing drugs and/or alcohol. 32 It is not
uncommon for attorneys experiencing depression to
also be have substance and/or alcohol abuse problems.
VIII.

THE TOP 10 WAYS TO AVOID THE
STATE BAR OF TEXAS – CDC

Procedurally, grievance claims are not complex—
they are straightforward, to the point, and easily filed.
However, the responding attorney may feel
overwhelmed and anxious by the complaint; after all,
disbarment is a possibility. An unfavorable outcome
could end an attorney’s legal career—his livelihood is
often at stake. The following are the top ten ways to
avoid the troubles of a grievance procedure.
1. Take Cases You Are Competent to Handle
As previously discussed, lawyers are ambitious and
optimistic when taking on new cases. However, these
qualities in themselves do not constitute or provide a
zealous representation. It is crucial for an attorney to
take the time to learn about the law governing each
respective case he takes on. Still, knowledge of the law
alone is not enough to dictate proper representation of a
case. In order for an attorney to competently handle a
case, he must not only know and understand the
applicable law, but must also have the appropriate skills
and resources to apply it.
When an attorney lacks the competence to handle a
case, there are two recommended courses of action: (1)
refer the case to an attorney who is more knowledgeable
in that field or (2) keep the case so long as the attorney
is willing to invest the time necessary to become
competent in the subject matter. If the attorney decides
to do the latter, then it is further recommended for him
to seek a mentor from whom to learn from. The attorney
should look for a lawyer who is reputable in the
respective area and whose personality and work style is

32

33

See 17 Statistics on Drug Abuse Among Lawyers, supra
note 22.

34
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them. An attorney should always be careful of what he
says and what promises he makes to a client. An
attorney should always tell the truth to his clients and
must never promise something that he cannot be certain
of delivering. When guaranteed results are not achieved,
a client can become disappointed and believe their
attorney has failed them. These emotions lead to the
client filing a grievance. To avoid this situation,
attorneys must always clarify all the possibilities of the
outcome of a case to the client without guaranteeing any
particular results.

3. Keep it to Yourself
Attorneys are required to keep all information
regarding clients confidential regardless of when the
information is obtained. Confidentiality is key to
establishing the trust of any client, and trust is key for
the development and progress of a case. Therefore,
attorneys should always be wary of their surroundings
and keep case discussions limited. Privacy issues
abound in current society. Attorneys occupy a sacred
position in protecting client information and must be
worthy of the privilege. If attorneys are going to ask
clients to share confidential, private, and potentially
embarrassing information, they owe it to them to keep
that information private. Lawyers and law offices must
be proactive in protecting confidential client
information. Inadvertent disclosures, especially
intentional disclosures, are damaging to the profession.

6. Understand Your Professional
Responsibility as an Attorney
Every practicing attorney should be familiar with
his professional and ethical responsibilities. Relying on
common sense is not always the best thing to do.
Understanding and correctly implementing attorney
professional responsibility is a complex and delicate
matter. Being a “good person” is not enough; attorneys
should be able to distinguish personal from professional
obligations. Attorneys should clarify any questions they
have regarding their professional duties, and must
always abide by their professional code of ethics. If an
attorney has a question about a professional duty, he can
always refer to the Texas Disciplinary Rule of
Professional Conduct, or any other resource that to
answer his concerns.

4. Adequately Safeguard Client’s Property
An attorney should always have a clear
understanding of what property belongs to him and what
belongs to the client. Money is always a complicated
and sensitive matter to deal with; therefore, it is
important to keep track of its allocation. To do so, it is
strongly encouraged and recommended for attorneys to
have an accountant that keeps all “case accounts” up to
date. Whether or not an accountant is an available
resource, every case file should have a detailed record
of the handling of its money. This record should be
readily available for the attorney and for the client.
Additionally, it is important for attorneys to thoroughly
explain the billing system to their clients and make sure
they understand how compensation and billing work. In
case of any monetary disputes, attorneys should meet
with the client to resolve the issues as soon as possible.
If a resolution is not met the disputed portion should be
set aside. The disputed portion should then be taken to
ADR. Ultimately, clients need a clear account of where
their money has gone and why.

7. Engage in Attorney Self-Care
Generally, people who work more than 50 hours
each week are three times more likely to abuse alcohol
as opposed to those who work less than 50 hours a
week. 35 The average lawyer works anywhere from 60 –
80 hours per week. 36 So if A = B and B = C, then
attorneys by default are three times more likely to abuse
alcohol. Drug and alcohol dependent attorneys
mistakenly believe that they can handle their addiction
problem on their own, and therefore refuse to seek help.
Additionally, attorneys tend to avoid treatment because
they do not want face stigma after seeking treatment.
But, as cliché as it may sound, the first step is always to
acknowledge the problem. Be it alcohol abuse, or
feeling anxious and overwhelmed, the attorney must
first admit that there is something wrong, or that
something might be wrong. It is only then when an
attorney can engage in attorney self-care. Self-care
should be constant. Attorneys should invest in relaxing

5. Never Promise or Guarantee a Particular
Outcome
Clients depend on their attorneys and entrust the
outcome of their case to them. They regard attorneys as
experts in the legal field and expect their attorney to
zealously advocate for them. Unfortunately, some
attorneys fail to realize how much their clients rely on
35
See 17 Statistics on Drug Abuse Among Lawyers, supra
note 22.

36
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or documentation in contravention of the allegations of
a grievance. It is important to document client files, not
after a disagreement occurs, but during the entirety of
the representation. Attorneys are strongly encouraged to
document everything regarding each respective case.
This includes, but is not limited to: phone calls, time
spent during meetings, tracking the motions drafted
and/or hearings attended, and keeping a clear record of
all billable hours. Recording time spent on a case and
the work done may be easier for practitioners that keep
their time as a matter of habit or in compliance with their
billing procedures. It may be more difficult for criminal
attorneys, personal injury attorneys, or counsel who do
not record time spent on a case to be able to account for
file activity. The proper time to document the file is
during and throughout representation, not after a
problem has arisen.
A lack of documentation can negatively affect an
attorney during a grievance procedure. Oftentimes, such
as when it becomes a contest between the competing
stories of the client and the attorney, the documentation
can serve to clarify what really occurred during
representation. It should become a part of your standard
practice to notify clients of major developments in their
cases and to record all communication. As a practice
pointer, every dispositive motion received by the office
should be shared immediately with the client. This
provides an opportunity for the client to consider the
legal arguments advanced, and can serve to prepare
them for potentially negative news. Unlike wine, bad
news never gets better with time. Make it a point to
notify, inform, and advise the client of the litigation and
the pitfalls throughout the case.
While an attorney may refute a client’s claim of lack
of communication or improper billing by referring to the
documentation, it becomes significantly more
challenging when there are no documents to support the
response. A lawyer should keep all client
communications, letters, texts, and emails to support the
response to the grievance. Hearsay will not suffice, and
attorneys need to provide evidence demonstrating that
the claims made against them are not factually based.
Documenting everything might take some time, but it is
well worth it. Creating a spreadsheet for each client or
attaching a “record log” in each case file may help in a
case involving a grievance proceeding, but it will also
help to clarify what has been done in the case, when it
was done, by whom it was done, how much time was
spent on the issue, and whether or not the client was
advised.

and set aside quality time for themselves. Additionally,
attorneys should also set boundaries for when to stop
working (e.g. do not answer calls after 6pm, stop
checking emails after 8pm). When an attorney takes care
of himself, he is vibrant, full of energy, and less likely
to diminish his work performance.
8. Do Not Accept Work from People that You
Do Not Like or Trust
Despite your best intentions, you cannot help, nor
should you try to help, everyone. As your practice fills
out and you represent and acquire additional clients, you
need to consider whether or not a prospective client is a
good fit for you. Not everyone should be your client. In
fact, attorneys can save themselves the embarrassment
and hassle associated with a grievance if they will take
the time to assess the client’s expectations and the
possible or potential outcomes of representing said
client. A client that presents with a minor circumstance
but wants a huge windfall result is probably a client
whose expectations are going to go unfulfilled. Angry
or disappointed people rarely make for good clients. Not
everyone is a good fit for your practice. Your demeanor,
practice style, and good judgment should be utilized at
the beginning of the representation. Counsel that fails to
address client expectations at the first meeting foregoes
the best opportunity to manage potential outcomes of a
case.
You should not represent everyone. If you do not
get along well with your client, consider if they are a
good fit for your practice. Check your gut, how do you
feel about the person or entity? Are you really the best
person to represent their interests? Simply put, you
should keep an open mind, but not so open that your
brain falls out of your head. Some of the best decisions
you will make as a practitioner will be deciding not to
take on a client that you do not feel comfortable with for
whatever reason. You owe your client a diligent and
respectful representation. Oftentimes lawyers must
assist clients going through very difficult and traumatic
experiences. If you anticipate a strained and
unsatisfying relationship with a client, reconsider your
representation. There are few more satisfying
experiences than declining a representation to later learn
that the lawyer who accepted the work was grieved by
the client. It is permissible to dodge that bullet.
9. Document The File
One of the most common problems faced by
attorneys concerns their inability to produced evidence
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Disciplinary Rules of Professional Conduct. If you have
a specific ethics question that is not answered by the
resources posted on the CDC’s website, you may call
800-532-3947.
See
also,
www.texasbar.com/AM/Template.cfm?Section=Ethics
_Resources.
It is important to reiterate that a majority of the
grievances filed are due to, or associated with in some
way or another, mental health and substance abuse
issues. The State Bar of Texas has organized the Texas
Lawyers’ Assistance Program (TLAP), which offers a
variety of wellness resources. TLAP not only provides
support and referrals to attorneys, judges, and law
students who are experiencing mental health or
substance abuse issues, but their staff also has
experience with personally consulting individuals to
help them achieve greater overall personal wellness.
Any and all contact with TLAP is confidential and
protected by statute. For more information regarding
TLAP and wellness resources, feel free to call 1 (800)
343-8527.

10. Respond To the Grievance and Get a
Lawyer
Surprisingly, a substantial amount of attorneys that
receive grievance notices do not respond or appear to
take any action in reference to the grievance. Two thirds
of the grievances filed get dismissed by the CDC as
inquiries. It is always in the attorney’s best interest to
timely and adequately respond to any inquiry by the
State Bar of Texas. A thorough factual explanation from
the very beginning of the process of why the allegations
or claims made against him are without merit can help
an attorney to avoid having to appear in front of the
CDC. It is important for attorneys to be proactive and
cooperative throughout the grievance process. The
attorney’s response at the initial stage of the grievance
procedure is critical to allow the panel an opportunity to
hear the “rest of the story” before they take action.
Therefore, an attorney should be proactive when dealing
with the grievance process. Timely responding to a
grievance will more often than not save a responding
attorney from a hearing in front of the CDC.
Additionally, in adequately complying with the
grievance procedure, the responding attorney should
find representation with experience in the grievance
field. As it is well said, “He who represents himself has
a fool for a client.” Being personally invested in a case
may blind the responding attorney with bias and impede
him from considering all of the possibilities and theories
of his case. Therefore, having another attorney handle
the case is advised and strongly encouraged.
IX.

X.

CONCLUSION

Attorneys should always act in compliance with the
Texas Disciplinary Rules of Professional Conduct.
Violating these disciplinary rules is unacceptable and
not worth the risk to your career. As stressed, attorneys
are held to high expectations and ethical guidelines.
Therefore, they should not only conduct themselves in a
professional manner at all times, but they should always
place clients’ interest ahead of their own. The grievance
process is emotionally overwhelming, and the
consequences may be professionally devastating.
Attorneys need to pay a close attention to their behavior,
performance, and communication with the client
throughout representation. They should follow these
suggested guidelines to avoid meeting with the State Bar
of Texas Chief Disciplinary Counsel.

RESOURCES

The State Bar of Texas provides a number of
resources to assist attorneys. If an attorney experiences
an ethical dilemma or question, he should consider using
the CDC’s Attorney’s Ethics Helpline to answer his
questions concerning his ethical obligation to clients,
the courts, and to the public as established by the Texas
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