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A. Formation of the Attorney-Client Relationship.
Clearly clients can sue lawyers for malpractice,
but there is often a question as to who is the client. Like
many issues presented by legal malpractice claims,
there is no clear, bright line as to when an
attorney/client relationship actually begins. Surveys of
lawyers indicate that many are unfamiliar with the
standard which determines the beginning of the
relationship. Typical answers from lawyers include the
signing of a contract, the filing of suit, the acceptance
of funds, the in-office meeting, etc. While all of these
events (and many others) are indications of whether an
attorney/client relationship exists, none of these factors
decide the issue. In Perez v. Kirk & Carrigan, 822
S.W.2d 261 (Tex. App.- Corpus Christi, 1991), the
court ruled that attorney/client duties arise as soon as
the client subjectively thinks he or she has
representation. In that case, lawyers had been hired to
represent the Coca Cola companies involved in the
school bus crash in the Rio Grande Valley and, in that
capacity, were interviewing the employee/bus driver of
the company in the hospital. The lawyers subsequently
turned over the substance of their interview to the
district attorney for the purpose of prosecuting criminal
claims against the bus driver and the bus driver sued.
The court, in reversing summary judgment in favor of
the attorneys, held that the attorneys may have
breached a fiduciary owed to the bus driver and
violated the DTPA.
In Vinson & Elkins v. Moran, 946 S.W.2d 381
(Houston [14th Dist.] 1997), the court held that
subjective belief of the client is not enough to establish
an attorney/client relationship. In considering the law
firm’s objection to the trial court’s refusal to submit an
instruction that the attorney/client relationship required
a “meeting of the minds” between the law firm and the
client, the court stated the following:

DON’T BE A DEFENDANT:
AVOIDING LEGAL MALPRACTICE
CLAIMS AND GRIEVANCES
I.

INTRODUCTION
Some years back, the insurance industry predicted
that legal malpractice would be the second fastest
growing area of tort litigation in this decade. The
prediction appears to be coming true. Over fifteen
percent of the bar has already been named in a
malpractice suit, and new lawyers can expect at least
three claims during their careers.
There are many lessons to be learned from a
review of this trend and the type of cases being filed.
Perhaps the biggest lesson is that over 26 percent of all
claims are related to "failure-to-act-on-time" problems:
these errors result from procrastination, failure to know
deadlines, failure to calendar, failure to react to
calendar, etc. Fully one fourth of all claims could be
eliminated just by knowing and following the rules and
law on timing matters. See Appendix No. 1 for an
analysis of claims made.
A second and less palatable lesson suggested by
the trend may be that attorneys need to change their
attitudes about the stigma of being sued. Doctors have
learned that being sued is part of the cost of doing
business (guess who taught them that): as the practice
of law becomes more and more a BUSINESS, lawyers
may have to accept this same reality. One should
remember that it is hard to go through life and never be
negligent, so it should be no surprise that lawyers will
sooner or later damage one another by their negligence
and be sued for that damage. Being sued for
malpractice is not the end of the world, and even a
successful suit should not be the end of a career either.
Few drivers abandon their cars just because they were
once negligent in its operation.
There are also trends in the law governing legal
malpractice, but it is often hard to discern which way
the trend in the law is going and what is pushing the
changes. Most of the changes in the law were initially
the result of more cases being filed and old, outdated
legal principles being challenged anew: these changes
in the law, however, once made, quickly converted
from effect to cause, and began motivating the assertion
of new cases. Tort reform has slowed or reversed some
of the trend. There are, however, still significant areas
where there have been changes or where changes are
predicted for the future.

“An instruction that fails to limit the jury’s
consideration to objective indication showing
a meeting of the minds and that allows the jury
to base its decision, even in part, on a
subjective belief is improper. It is not enough
that one party thinks he has made a contract,
there must be objective indications.” 946
S.W.2d at 406.
B.

Non-clients Who May Sue a Lawyer
A determination that a person is not a client, does
not, however, end the discussion of whether that person
can successfully sue the lawyer. Under some
circumstances, there is a specific duty to inform a nonclient that they are a “non-client” and are not being
represented. Breach of this duty can result in a lawsuit
against the lawyer. The trigger for imposition of this duty
appears to be primarily an objective test: was the lawyer
aware or should the lawyer have been aware that the

II. WHO CAN SUE A LAWYER
Texas courts continue to be preoccupied with the
question of who can sue a lawyer. The cases touch upon
issues of privity, standing, duty, subrogation,
assignment, and public policy, but the bottom line
question remains—who gets to sue the lawyer?
1

Don’t Be A Defendant: Avoiding Legal Malpractice Claims and Grievances

Chapter 8

had become insolvent. To satisfy the judgment against it,
the defendant assigned its right to sue its lawyers for
malpractice to the Zuniga plaintiffs. Armed with the
assignment, Zuniga sued the defendants’ lawyers and the
trial court granted summary judgment for the law firm
on the sole ground that a legal malpractice claim was not
assignable.
Recognizing that the Canal decision left the issue
open, the court observed that the “commercial marketing
of legal malpractice causes of action by
strangers...would demean the legal profession” Id. at
316. The court went on to state that,

lawyer’s conduct would have led a reasonable person to
believe that the reasonable person was being represented
by the attorney. Parker v. Carnahan, 772 S.W.2d 151 at
156 (Tex. App. -- Texarkana 1989, writ denied),
Randolph v. Resolution Trust Corp., 995 F.2d 611 at 615
(5th Cir. 1993), cert denied, 114 S.Ct. 1294 (1994).
Although no case appears to have focused 100% on the
subjective belief of the non-client, it is not difficult to
postulate a hypothetical which might expand this area of
the law: what if the lawyer knows that this particular
client unreasonably believes he (or she) is represented,
even though a reasonable person would not have reached
that same result?
Another class of “non-clients” that can sue for
malpractice consists of insurance companies, both
primary and excess carriers. In American Centennial Ins.
v. Canal Ins., 843 S.W.2d 480 (Tex. 1992) the Texas
Supreme Court held that an excess insurance carrier
could pursue a legal malpractice claim against a lawyer
hired by the primary insurance carrier for acts of
negligence in the representation of the insured. Since
Texas adheres strictly to the principle that trial counsel
for the insured represents only the insured (and not the
insurance company), the court used the doctrine of
equitable subrogation to permit the excess carrier to sue
trial counsel for negligence. “Under this theory, the
insurer paying a loss under a policy becomes equitably
subrogated to any cause of action the insured may have
against a third party responsible for the loss.” Id. at 482.
In permitting the excess insurance company to sue
the insured’s trial counsel, the court acknowledged that
“attorneys are not ordinarily liable for damages to a nonclient, because privity of contract is absent.” Id. at 484.
After examining the public policy concerns which
require privity for a malpractice case (potential
interference with the duties of the attorney to the client),
the court concluded that a lack of privity would not be a
defense to such a claim. The concurring opinion, joined
in by five Justices, advanced the advisory opinion that
the excess carrier’s only cause of action would be for
negligence and there would be no right to pursue a claim
for gross negligence, punitive damages, or violation of
the Texas Deceptive Trade Practices-Consumer
Protection Act, Tex. Bus. & Com. Code §17.41, et seq.
The concurring opinion went further to state that the
Court’s holding should not be interpreted as to “suggest
that a client’s rights against his attorney may be
assigned.” Id. at 486.

“Most legal malpractice assignments seem to
be driven by forces other than the ordinary
commercial market. In most of the reported
cases, the motive for the assignment was the
plaintiff’s inability to collect a judgment from
an insolvent...defendant.” Id. at 316.
The court seemed to consider a case where a plaintiff
took an assignment to satisfy an otherwise uncollectible
judgment as being much more offensive than claims
which are assigned as part of the “ordinary commercial
market.” To justify its conclusion that assignability of
legal malpractice cases would not be allowed, the court
observed that the Zuniga suit was precisely such a
“transparent device,” to collect a judgment from an
insured defendant. Allowing such suits to proceed
would, according to the court,
“Make lawyers reluctant -- and perhaps
unwilling -- to represent defendants with
inadequate insurance and assets.” Id. at 317.
The court also found it demeaning to the profession that
assignment of legal malpractice cases could result in a
role reversal under which a plaintiff in the underlying
suit maintains that he has a good case but then, after
assignment of the legal malpractice claim, maintains that
his case was really worthless and he would not have won
but for the legal malpractice of the defense attorney.
“For the law to countenance this abrupt and
shameless shift of positions would give
prominence (and substance) to the image that
lawyers will take any position, depending
upon where the money lies, and that litigation
is a mere game and not a search for truth.” Id.
at 318.

C. Assignments of Legal Malpractice Claims
In Zuniga v. Groce, Locke & Hebdon, 878 S.W.2d
313 (Tex. App. -- San Antonio 1994, writ denied) the
question of the assignability of a legal malpractice case,
which had been reserved in the Canal decision, was
decided in the negative. The Zunigas brought a personal
injury lawsuit, prevailed at trial and obtained a judgment
against the defendant, but the insurer of the defendant

When the Zuniga decision went to the Texas Supreme
Court, the court denied review with the notation “writ
denied.” That designation is the precedential equivalent
of stating that there is no error in the underlying opinion,
and converts the San Antonio Court of Appeals’ decision
to Supreme Court precedent.
2
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defend against a motion to disqualify), could
be used as a bargaining chip in settlement
negotiations could deter attorneys from
zealous advocacy on behalf of their clients.”
Id.

The court failed to consider that this role reversal
was expressly sanctioned by the Texas Supreme Court in
Hughes v. Mahaney & Higgins, 821 S.W.2d 154 (Tex.
1991). In that case, the Supreme Court ruled that
limitations would not begin to run until such time as all
appeals in the underlying lawsuit had been exhausted,
because to do otherwise would require the client to take
simultaneous inconsistent positions (on the appeal, the
client argues that the lawyer properly disclosed the
expert witness whom the court barred and in the legal
malpractice case, the client argues that the lawyer failed
to properly disclose the expert witness). By ruling that
limitations do not begin to run until the appeals have
been exhausted, the Texas Supreme Court effectively
said that clients pursuing legal malpractice cases are
entitled to and even encouraged to make this “shameless
shift of positions,” “depending on where the money
lies.”
This issue (assignability of a legal malpractice case)
has been heavily litigated and reported. In Izen vs.
Nichols, 944 S.W.2d 683 (Tex. App. – Houston [14th
Dist.] 1997, no pet.), the wife purported to assign 50%
of her legal malpractice case against the attorneys who
handled her divorce to her ex-husband, as part of a
divorce decree. When the husband filed suit based on the
assignment, the wife filed an affidavit stating that she did
not believe her lawyers had committed any malpractice
and that she made the assignment only to gain additional
visitation with her children. The court analyzed the
factors set out in Zuniga, determined that this case fell
within those policy considerations, and ruled that the
assignment barred the lawsuit, affirming a summary
judgment for the lawyer. The court went on to observe
that Zuniga’s predictions of an increase in unjustified
lawsuits appeared to be coming to pass.
The Dallas Court of Appeals has dealt with the
issue of assignability several times during the last
decade. In City of Garland vs. Booth, 971 S.W.2d 631
(Tex. App. – Dallas 1998, writ denied), the court
considered an assignment between former adversaries of
claims which arguably did not involve legal malpractice.
The claims were characterized as inappropriate billing
practices and breach of warranty claims (the firm billed
a significant amount of money to defend a motion to
disqualify the firm for a conflict of interest, which
motion was ultimately granted). The court ruled that
Zuniga was not limited to legal malpractice and found
that the claims before it, “like those in Zuniga … are
based on the attorney/client relationship.” 971 S.W.2d
631, 635. The court affirmed the trial court’s granting of
summary judgment for the lawyer, with the following
language:

The most interesting case in this area is the Texas
Supreme Court’s decision in Mallios v. Baker, 11 S.W.
3d 157 (Tex. 2000), which was appealed from the Dallas
Court of Appeals. In this case, Baker sued his former
lawyers who had represented him in a dram shop case,
but had sued the wrong entity as the purported owner of
the bar. By the time the identity of the true owner was
discovered, the statute of limitations had run on Baker’s
claims. Id. at 158.
Baker signed an agreement with T. J. Herron, a
lawsuit financier, whereby Baker assigned an interest in
the proceeds from his malpractice claim against Mallios
to Herron in exchange for Herron’s assistance in
pursuing the same. The agreement provided that Herron
would recommend legal counsel and negotiate the terms
of employment for Baker subject to his approval, and
would pay “all attorney fees, costs and expenses of the
investigation, pursuit and prosecution” of those claims.
Herron would be reimbursed out of any recovery from
Mallios and would also be entitled to 50 percent of any
recovery net of all expenses. The parties also agreed that
Baker’s claims could not be settled without both Baker’s
and Herron’s consent and Baker would “fully cooperate
in the investigation, pursuit and prosecution” of the
claims against Mallios. The agreement also allowed
Herron to terminate it if he determined that prosecuting
Baker’s claims “would prove not to be economically
feasible.” Id.
The trial court granted summary judgment in favor
of Mallios on the theory that Baker had assigned part of
his claim to Herron and therefore Baker’s prosecution of
the claim contravened public policy. The Court of
Appeals reversed the summary judgment. While the
Supreme Court did not express an opinion on the validity
of the underlying arrangement between Baker and
Herron, it affirmed the reversal of the summary
judgment, and stated in its holding:
“And even if we were to reach the issue of the
agreement’s validity and determined that
Mallios is correct that it is an invalid
assignment, that would not vitiate Baker’s
right to sue Mallios.” Id. at 159.
In the concurring opinion, Justice Hecht argued that the
agreement between Baker and Herron was void against
public policy, but there was nothing that would prohibit
Baker from suing Mallios for legal malpractice in his
own name. Id. at 171. To date, the issue of whether a
financing arrangement, such as that agreed upon by

“The possibility that an attorney’s billing
practices, correspondence with the client or
lack thereof, or strategic decisions (such as to
3
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challenge the assignment or dismissal in this
proceeding.” Id. at 882.

Baker and Herron, is void against public policy remains
open.
In Tate v. Goins, Underkofler, Crawford and
Langdon, 24 S.W.3d 627 (Tex. App.-Dallas 2000,
petition denied), the Dallas Court of Appeals again
considered the validity of an assignment of the proceeds
of a legal malpractice claim. In the underlying suit, Tate
retained Goins to file a collection suit in Tarrant County
against Sidco International Distribution Corporation of
Texas (“Sidco”). Sidco responded by suing Tate in Bexar
County, and Goins represented Tate in that action as
well. A plea in abatement to be filed in the Bexar County
action was prepared, but it was never verified or filed.
As a result, no answer was filed on behalf of Tate in the
Bexar County lawsuit, and Sidco obtained a default
judgment against Tate in the amount of $233,166.66. A
motion for new trial on Tate’s behalf was denied in the
Bexar County suit, and after Tate hired new counsel, Tate
and Sidco entered into a settlement agreement. In the
agreement, Tate agreed to assign a portion of the
proceeds of his malpractice suit against Goins to Sidco.
Id. at 630-631.
Tate then filed suit against Goins alleging legal
malpractice. After Goins obtained summary judgment,
the Court of Appeals reversed, holding that in
accordance with Mallios, Tate was entitled to pursue his
legal malpractice claim in his own name. As was the case
with the concurring opinion in Mallios, the Dallas Court
of Appeals expressed doubt about the validity of the
assignment of the legal malpractice cause of action from
Tate to Sidco. Since the court found that Tate rather than
Sidco was the real party in interest in the legal
malpractice case, it allowed the suit to continue. Id. at
637.
The Supreme Court also revisited the issue of
transferability of a legal malpractice case in Douglas v.
Delp, 987 S.W. 2d 879 (Tex. 1999). The assignment the
Court analyzed was the result of the client having filed
bankruptcy, after which his bankruptcy trustee sold his
malpractice claim to a representative of the malpractice
carrier for the attorney, who then dismissed the case
with prejudice. On appeal, the client argued that the
dismissal was improper because the bankruptcy trustee
could not assign his legal malpractice claim under
Zuniga. The court sidestepped the issue of whether a
bankruptcy trustee has authority to prosecute or transfer
a legal malpractice claim by ruling that, after the client
filed bankruptcy, the only person with standing to
pursue the claim was the bankruptcy trustee. Because
the client lacked standing to pursue his own
malpractice case, the court dismissed his appeal and his
claims based upon lack of subject matter jurisdiction:

We are left to wonder what would happen if the claims
had been purchased through the bankruptcy court by an
independent third party with no distasteful “inherent
reversal of roles.” Would the court under those
circumstances have allowed the third party to pursue
the claims? Until that question is answered, anyone
purchasing a malpractice claim in bankruptcy court in
Texas does so at his or her own risk.
D. The Privity Rule
1. Strict Application of the Rule
In Barcelo v. Elliot, 923 S.W.2d 575 (Tex. 1996),
the Texas Supreme Court reaffirmed the privity
requirement for certain legal malpractice claims with a
clear and unequivocal conclusion: only the client can sue
the lawyer. The lawyer in Barcelo was hired to draft a
will and certain trust documents. After the death of the
client, the trust was declared to be invalid and
unenforceable. Barcelo’s grandchildren, the intended
beneficiaries under the trust, sued the lawyer alleging
negligence in the creation of the trust. Summary
judgment was granted in favor of the lawyer on the sole
ground that he owed no professional duty to the
grandchildren, because he never represented them. The
Court of Appeals affirmed, concluding that an attorney
owes no duty to parties intended to be beneficiaries
under an estate plan.
The plaintiffs sought a narrow exception to the
general rule that an attorney owes the duty of care only
to the client: an exception for lawyers drafting wills or
trust agreements, since the privity rule otherwise
precludes the negligent attorney from ever being
responsible for damages caused by negligent acts. The
court recognized that the majority of other states have
relaxed the privity requirement in connection with estate
planning, but refused to follow that lead. The primary
rationale of the court seems to be that the “true intentions
of the testator” are inherently unknowable and
unprovable, making it impossible to prove that the
lawyer did not implement them, even when a signed will
or trust is declared invalid. The court concluded the
opinion as follows:
“In sum, we are unable to craft a bright line
rule that allows a lawsuit to proceed where
alleged malpractice causes a will or trust to fail
in a manner that casts no real doubt on the
testator’s intentions, while prohibiting actions
in other situations. We believe the greater good
is served by preserving a bright-line privity
rule which denies a cause of action to all
beneficiaries whom the attorney did not
represent.” Id. at 578.

“Without addressing the validity of the
assignment or the dismissal, we agree with
[the lawyer] that [the client] lacks standing to
4
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The case arose from the settlement of a lawsuit
between a real estate developer and a bank, in which
there were accusations of lender liability by the
developer and default on a note by the bank. To ensure
that the settlement was binding in the event of a bank
failure (which the developer feared was imminent), the
developer insisted that the bank and the lawyers for the
bank affirmatively represent that the settlement had been
approved by the Board of Directors of the Bank, a
condition precedent to binding the FDIC. The lawyer for
the bank made the representation, but he was wrong.
Prior to settlement, the Board of Directors of the bank
(which included a shareholder in the law firm), adopted
a resolution consenting to voluntary supervision by the
Texas Savings and Loan Commissioner. The effect of
this resolution was to transfer power to settle lawsuits to
the representative of the Commissioner. The court
analyzes the tort of negligent misrepresentation as
described in the Restatement (Second) of Torts and lists
all of the other professionals to whom this tort has been
applied. Recognizing that liability for negligent
misrepresentation is not based upon breach of any duty
owed to a client, the court held that lawyers could be
liable for negligent misrepresentation:

It would seem that this same rationale would prohibit
many other types of litigation currently sanctioned by
the Court, such as an attempt to set a will aside for undue
influence, but that did not slow the court down in its
conclusion. Although the opinion is limited to legal
malpractice in the context of drafting of wills and trust
instruments, the opinion does not give any hope that the
privity requirement would be relaxed in situations
involving other acts of negligence.
In Gamboa v. Shaw, 956 S.W.2d 662 (Tex. App. -San Antonio 1997, no writ), the San Antonio Court of
Appeals followed the direction to which the Supreme
Court pointed in the Barcelo decision and refused to
permit a shareholder of a corporation to file suit against
a lawyer who allegedly committed malpractice in the
representation of the corporation, pointing out that
corporations can have thousands of shareholders and
such an exception would expose attorneys to thousands
of law suits. The court does not address, and the ruling
presumably does not disturb, the case law which permits
derivative law suits (where a shareholder brings the suit
in the name of the corporation because the corporation
has refused to do so).
2.

Negligent Misrepresentation Claim
There has been, however, a slight departure from
strict adherence to privity, albeit by a federal court. The
U.S. Fifth Circuit Court of Appeals in First National
Bank of Durant v. Trans Terra Corp., International, et
al., 142 F. 3d 802 (5th Cir. 1998), held that a bank could
sue
the
borrower’s
lawyer
for
negligent
misrepresentation. The dispute arose over a title opinion
involving oil and gas interests on which the bank had
loaned money, only to discover at foreclosure that the
collateral was not as represented in the title opinion.
The U.S. Fifth Circuit Court of Appeals agreed that
the privity requirement barred a legal malpractice claim,
but it permitted a claim against the lawyer for negligent
misrepresentation. In the face of conflicting opinions
from Texas Courts of Appeal, the federal court
acknowledged that it was predicting the result the Texas
Supreme Court would reach when presented with the
issue. The Barcelo case is distinguished because of the
Texas Supreme Court’s reliance upon issues of divided
loyalties, which the federal court found were not present
in this case.
In McCamish, Martin, Brown & Loeffler vs. F.E.
Appling, Interests, 998 S.W. 2d 787 (Tex. 1999), the
Texas Supreme Court made good on the federal court’s
prediction. Justice Hankinson delivered the unanimous
opinion of the court (Justice Gonzales did not
participate), holding that,

Based on the professional’s manifest
awareness of the non-client’s reliance on the
misrepresentation and the professional’s
intention that the non-client so rely.
***
“This formulation limits liability to situations
in which the attorney who provides the
information is aware of the non-client and
intends that the non-client rely on the
information.” Id. at 794.
***
“In other words, a nonclient cannot rely on the
attorneys’ statements, such as an opinion
letter, unless the attorney invites that reliance.”
Id. at 795.
The court also acknowledged case law of other
jurisdictions which has held that,
“A third party’s reliance on an attorney’s
representation is not justified when the
representation takes place in an adversarial
context.” Id. at 794.
Because the court found privity did not bar the suit, the
court reversed the summary judgment for the lawyer and
remanded to the trial court for trial.

“A negligent misrepresentation claim is not
the equivalent of a legal malpractice claim and
is not barred by the privity rule. Id. at 788.
5
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clearly be applied to claims against lawyers in securities
cases.

3.

Secondary Liability Under the Securities Laws
In Stoneridge Investment Partners, LLC v.
Scientific-Atlanta, Inc., 552 U.S. 148; 128 S.Ct. 761; 169
L.Ed. 2d 627 (2008), the United States Supreme Court
decided that the implied private right of action that
investors have to sue under 15 U.S.C. § 78j(b) and SEC
Rule 10b-5 does not reach customer or supplier
companies when the investors did not rely upon their
statements or representations. 552 U.S. at 152. In this
case, the investors purchased common stock of Charter
Communications. Subsequently, the investors contended
that Charter, a cable operator, engaged in a variety of
fraudulent practices so its quarterly reports would meet
Wall Street expectations for cable subscriber growth and
operating cash flow. Id. at 153. Specifically, the investors
contended that Scientific-Atlanta and Motorola engaged
in a fraudulent transaction with Charter, whereby
Charter overpaid Scientific-Atlanta and Motorola
$20.00 for each set top box if purchased with the
understanding that Scientific-Atlanta and Motorola
would return the overpayment by purchasing advertising
from Charter. The investors alleged that the sole purpose
of these transactions was to inflate Charter’s revenues all
in violation of Generally Accepted Accounting
Principles. Id. at 154. The issue in the case therefore was
whether or not the investors could sue Scientific-Atlanta
and Motorola on the theory that they aided and abetted a
breach of securities laws under Rule 10b-5.
The district court granted a motion to dismiss for
failure to set a claim on which relief can be granted,
which the Eighth Circuit Court of Appeals affirmed. Id.
at 155. The Supreme Court affirmed the holding of the
lower courts and held that the §10(b) implied private
right of action does not extend to aiders and abettors,
because the conduct of a secondary actor must satisfy
each of the elements or pre-conditions for liability under
§10(b). Id. at 158. To be actionable, the wrongdoer’s acts
or statements must be relied upon by the investors.
The Supreme Court went on to hold that there is a
rebuttable presumption of reliance in two different
circumstances. First, if there is an omission of a material
fact by one with a duty to disclose, the investor to whom
the duty was owed need not provide specific proof of
reliance. Second, under the fraud-on-the-market
doctrine, reliance is presumed when the statements at
issue become public. The public information is reflected
in the market price of the security. Then it can be
assumed that an investor who buys or sells stock at the
market price relies upon the statement. Id. at 159.
Finding neither of the presumptions applied under the
facts of the case, the Supreme Court affirmed the
dismissal of the claims against Scientific-Atlanta and
Motorola.
While the Stoneridge decision does not specifically
address the potential for lawyer liability for aiding and
abetting violations of the securities laws, the holding will

4.

Suing Opposing Counsel
Another interesting case dealing with the subject of
who can sue is Taco Bell Corp. v. Cracken, 939 F.Supp.
528 (N.D. Tex. 1996). In that case, it was not the client
who sued the lawyer handling a wrongful death case; it
was the opponent whom the lawyer had sued, and with
whom the lawyer had negotiated a settlement for
wrongful death claims.
This lawsuit had its genesis in an armed robbery of
a Taco Bell restaurant in Irving, Texas in which several
people were murdered. The lawyers representing the
plaintiffs sued the murderer and the manufacturer of a
wall safe inside the Taco Bell facility but did not sue
Taco Bell initially. Suit was filed in Duvall County, a
county generally perceived to be more favorable to
plaintiff’s claims than Dallas County during the relevant
time period. Because the murderer was indigent and
incarcerated for murder, the plaintiffs’ attorney hired a
lawyer to represent the murderer and the murderer
thereafter consented to venue and admitted that he had
chosen Duvall County as his residence. The safe
manufacturer, however, challenged venue. Taco Bell, not
a party to the lawsuit, requested that the venue hearing
not be set until after limitations had run so that Taco Bell
could participate in the venue hearing or alternatively
avoid the lawsuit altogether based upon limitations.
The plaintiffs, however, negotiated a high/low
settlement with the safe manufacturer and the safe
manufacturer proceeded with its motion to transfer
venue, which was denied. Under then existing law,
venue was fixed in Duvall County, without regard to
whether additional parties were brought in after the
motion was denied. Within minutes of the denial of the
motion, plaintiffs added Taco Bell as a defendant to the
lawsuit in Duvall County.
Taco Bell ultimately settled the plaintiffs’ claims for
$8.25 million dollars, but also filed its own lawsuit
against the plaintiffs’ attorneys alleging fraud, abuse of
process, negligent misrepresentation, and conspiracy to
fraudulently fix venue.
In deciding the case, the federal district court relied
upon Brandt v. West, 892 S.W.2d 56 (Tex. App. -Houston [1st Dist.] 1994, writ denied) in which the
Houston Court of Appeals held that one attorney “does
not have a right of recovery, under any cause of action,
against another attorney arising from conduct the second
attorney engaged in as part of the discharge of his duties
in representing a party in a lawsuit in which the first
party also represented a party.” Id. 71-72. The basis of
the court’s opinion was that allowing such lawsuits
“would delude the vigor with which Texas attorneys’
represent their clients.” Id. at 72.
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In reaching its result, the court also overruled the
plaintiff’s claims under the DTPA with its producing
cause requirement, as well as constitutional challenges
under the open courts provisions, outlawry, and the
Equal Protection provision of the Texas Constitution.
The dissenting opinion by Chief Justice Phillips
pointed out that none of the cases relied on by the
majority presented situations where the criminal
defendant would have avoided conviction altogether but
for the attorneys’ malpractice. The dissenting opinion
would appear, however, to limit such claims by those
convicted of crimes to situations to where there was an
offer of immunity communicated to an attorney which
the attorney failed to communicate to the client.

After observing that an attorney is probably more
likely to be sued by an opposing party than by opposing
counsel, the federal court concluded that Texas law
would also prohibit lawsuits of the type filed by Taco
Bell. The clear bright line drawn by the court is that an
attorney may not be sued by an opposing party (or
opposing attorney) for any act or omission undertaken
by the attorney in furtherance of representation of a
client in a lawsuit. The court emphasized that, under
Texas law, “it is the kind -- not the nature -- of conduct
that is controlling.” Id. 532-33. The court, therefore,
granted summary judgment for the attorneys and against
Taco Bell.
In Renfroe v. Jones Associates, 947 S.W.2d 285
(Tex. App. -- Fort Worth 1987, no petition), a judgment
debtor brought suit for wrongful garnishment against the
judgment creditor and the attorneys representing the
judgment creditor, claiming that she had sufficient assets
to satisfy the judgment and that the garnishment action
filed three days after judgment was improper because it
was predicated on false facts (her lack of assets to satisfy
the judgment). The Fort Worth Court of Appeals cited
Taco Bell and upheld summary judgment in favor of the
lawyer.

E.
1.

Cracks in the Privity Rule?
Slander Claims
There does appear to be one hole in the wall of
protection between lawyers and opposing parties,
however. In September, 1998, a Dallas jury awarded “an
opposing party” $8.5 million dollars against a lawyer for
slander. The plaintiff was adverse to the lawyer’s client
in high profile court proceedings. The statements alleged
to be slanderous were made to a newspaper reporter in a
telephone interview that the lawyer argued was
unsolicited.
Slander is a false statement orally communicated to
a third person without excuse that damages another in
his/her reputation. Randall’s Food Markets, Inc. v.
Johnson, 891 S.W.2d 640, 645 (Tex. 1995). Truth is not
a defense: it is an inferential rebuttal of an element of the
cause of action; namely, that the statement be false.
Absolute truth is also not required to defeat a slander
claim. It is enough if the statement is substantially true.
McIlvain v. Jacobs, 794 S.W.2d 14, 15 (Tex. 1990).
There is no requirement of scienter or negligence.
For a non-“public figure,” it is enough that the false
statement was made and he/she suffered as a result; that
the speaker could not have know of the falsity is
irrelevant and often inadmissible. For a “public figure,”
there is the additional requirement of malice: i.e., the
statement must be made with knowledge of its falsity or
with reckless disregard for the truth. A plaintiff is not a
public figure, however, merely because the lawsuit or
plaintiff is found to newsworthy by the press.
“Essentially private concerns or disagreements do not
become public controversy simply because they attract
attention.” Barbouti v. Hearst Corp., 927 S.W.2d 37, 48
(Tex. App. – Houston [1st Dist.] 1996, writ denied). In
Time, Inc. vs. Firestone, 424 U.S. 448, the U.S. Supreme
Court held that the highly publicized divorce of Russell
Firestone was not a public controversy merely because it
was, “of interest to the public.” Id. at 454.
To be a public controversy (and require a finding of
malice) a dispute must be one which “receives public
attention because its ramifications will be felt by persons
who are not direct participants.” Barbouti, 927 S.W.2d at

5.

Claims Against Criminal Attorneys
In Peeler v. Hughes & Luce, 909 S.W.2d 494 (Tex.
1995) the Texas Supreme Court was confronted with a
plaintiff who had been indicted for illegal tax write-offs
and had signed a plea agreement, admitting guilt to
eighteen counts. Within days of pleading guilty, the
client learned that her attorney had failed to
communicate to her an earlier plea offer from the United
States Attorney for absolute transactional immunity in
return for her testimony. She sued the lawyer for failing
to advise her of the offer of transactional immunity on
the theory that, had she known, she would have accepted
that offer and been spared a federal criminal conviction
and federal imprisonment.
The case came to the court by way of a summary
judgment granted in favor of the lawyer at the trial court
and upheld by the appellate court. After reviewing the
law of several states, the court purported to side with the
majority of other states and held that,
“Plaintiffs who have been convicted of a
criminal offense may negate the sole
proximate cause bar to their claim for legal
malpractice in connection with that conviction
only if they have been exonerated on direct
appeal, through post-conviction relief, or
otherwise … We therefore hold that, as a
matter of law, it is the illegal conduct rather
than the negligence of the convict’s counsel
that is the cause in fact of any injuries flowing
from the conviction, unless the conviction has
been overturned.” 909 S.W.2d at 497-498.
7
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constitute, “a license to go about in the community and
make false and slanderous charges against a court
adversary and escape liability for damages caused by
such charges.” Levingston Ship Building, Co. vs. Inland
West Corp., 688 S.W.2d 192, 196 (Tex. App. –
Beaumont 1985, writ ref’d, n.r.e.)
Shelter is occasionally sought behind the defense of
“opinion.” In Gertz vs. Robert Welch, Inc., 418 U.S. 223
(1974), the U.S. Supreme Court stated: “however
pernicious an opinion may seem, we depend for its
correction not on the conscience of judges and juries but
on the competition of other ideas.” Gertz, 418 U.S. at
339-340. At first blush, this would appear to cloak many
otherwise slanderous statements with immunity (“It is my
opinion that John Doe is a thief”). In Milkovich vs.
Lorain Journal Co., 497 U.S. 1 1990, the court explained
that in the Gertz case, it did not intend to “create a
wholesale defamation exception for anything that might
be labeled ‘opinion.’” That concept is also found in El
Paso Times, Inc. vs. Kerr, 706 S.W.2d 797, 799 (Tex.
App. – El Paso 1986 writ refused n.r.e.) when the court
stated that, “even a statement of opinion will not be
protected if it is couched in such a way to imply that the
author possesses undisclosed facts.” Reaching a similar
result is Shearson Lehman Hutton v. Tucker, 806 S.W.2d
914 at 920 (Tex. App. – Corpus Christi 1991, writ
dismissed w.o.j.); “An opinion may be actionable in a
defamation case if the statement contains an implied
assertion of fact.” Bottom line: phrasing an unflattering
objection as an opinion may offer little protection from
liability.
For each of the cited cases, there are others
addressing the same issues with different language and
occasionally different results. This somewhat confusing
state of the law, when combined with (1) lawyers' desire
for publicity, (2) incendiary emotions generated by
litigation, and (3) media eager to convert otherwise
private court proceedings into public spectacles,
guarantees that some lawyers will be sued. Attorneys
have been put in situations where representation of the
client would include conveying their clients’ position to
the press. Immunity should and probably does extend to
those situations. The determination of exactly when the
lawyer’s duties include communicating to the press is
still unclear. A California court has perhaps offered the
most accurate description of the current state of the law:

48. Whether the underlying lawsuit rises to the level of a
public controversy so as to require a finding of malice is
a question of law for the court. Even when the opposing
party is clearly a public figure or the matter clearly
involves a public controversy, the lawyer should
remember that the public is fairly receptive to the notion
that lawyers are capable of malice and have little regard
for the truth.
Slander per se occurs when the false statement is,
“so obviously harmful to the person aggrieved that no
proof of damage to the reputation is necessary to make
them actionable. Among the matters characterized as
slander per se are those that, “affect a person in his office,
profession or occupation.” Shearson Lehman Hutton,
Inc. vs. Tucker, 806 S.W.2d 914, 921 (Tex. App. –
Corpus Christi 1991, writ dismissed w.o.j.) Historically,
statements suggesting criminal conduct, dishonesty, and
deceit have been found to constitute slander per se,
ironically, the very type things lawyers say about their
clients’ opponents.
The lawyers’ privilege/immunity is limited to
“communications preliminary to a proposed judicial
proceeding, or in the institution of, or during the course
and as a part of, a judicial proceeding,” in which the
lawyer was participating as counsel on behalf of the
client. In addition, the statements must bear some
relationship to the proceeding. Russell v. Clark, 620
S.W.2d at 868-869 (Tex. App. – Dallas 1981, writ ref’d,
n.r.e.); Restatement of Torts (Second), § 586 (1977).
“Public policy demands that attorneys be
granted the utmost freedom in their efforts to
represent their clients. To grant immunity short
of absolute privilege to communications
relating to pending or proposed litigation, and
thus subject the attorney to liability for
defamation, might tend to lesson an attorney’s
efforts on behalf of his client.”
Russell v. Clark, 620 S.W.2d at 868. The key to the lock
on this wall of absolute privilege is, therefore, whether
the defamatory statement is related to an existing judicial
proceeding. That question is a matter of law to be
determined by the court. The burden of proving the
privilege is on the lawyer.
The court in the Russell decision acknowledged that
the immunity/privilege enjoyed by attorneys, “must not
be extended to an attorney cart blanche.” Russell, at 868.
To enjoy the immunity, the attorney’s statements must
“bear some relationship to a judicial proceeding in which
the attorney is employed and must be in furtherance of
that representation.”
The privilege did not protect attorneys who held a
press conference. Hill vs. Herald-Post Publishing, Co.,
877 S.W.2d 774 (Tex. App. – El Paso 1994, rev’d in part
on other grounds); 891 S.W.2d (Tex. 1994). The
immunity/privilege granted to attorneys does not

“No inhibitions are imposed on the rhetoric an
attorney may use in official court papers,
pleadings and arguments. However, attorneys
who wish to litigate their cases in the press do
so at their own risk – that is to say, protected
by the First Amendment … and all principals
which protect speech and expression
generally, but without the mantel of absolute
immunity.” Rotham v. Jackson, 57 Cal R. 2nd
8
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an insurer has no vicarious liability so long as it selects
“an independent attorney,” to defend the insured. The
opinion certainly appears to leave open a future attack
on an insurance company based upon the lack of true
independence of the counsel it retains. One can imagine
the nightmare inherent in the discovery that might be
required from both the insurance company and the
lawyer if courts are required to determine whether an
attorney is independent of the insurance company that
hired her
In Unauthorized Practice of Law Committee v.
American Home Assurance Company, Inc., 261 S.W.
3d 24 (Tex. 2008), the Supreme Court decided whether
or not a captive law firm engages in the unauthorized
practice of law. This was a very hotly contested case
with numerous amicus briefs filed on behalf of both
sides. Justice Hecht’s opinion starts off with language
that is consistent with the ruling in Traver as follows:

284, 294 (Cal. Court of Appeals 1996).
(Emphasis added).
2.

Insurance Defense Counsel Issues
Although the case did not directly address who can
sue a lawyer, State Farm Mutual v. Traver, 980 S.W.2d
625 (Tex. 1998), did address a related question: Who can
the client sue other than the lawyer for the lawyer’s
malpractice? The answer is, not the insurance company
that hired the lawyer. Over the dissent of Justice
Gonzales and Justice Abbott, the majority held that,
“An insurer is not vicariously liable for the
malpractice of an independent attorney it
selects to defend an insured.” Id. at 625, 626.
The client’s allegations in State Farm, if true, should
create liability for the insurer on some theory.
Following a head-on collision, a passenger sues both
drivers and both drivers are insured by State Farm,
which hires a separate attorney to defend each driver.
Early in the litigation, plaintiff’s attorney arguably
created a Stower’s situation as to one driver and one
policy, but not the other. The case proceeded to trial,
with the result that the driver who had no Stower’s
liability was found to be primarily liable for injuries of
the plaintiff, far in excess of the client’s policy. The
client alleged that State Farm purposefully structured
the defense of the two drivers so as to shift liability to
him, thereby protecting itself from Stower’s liability to
the second driver.
The court appears to hold that the barrier it erected
isolating State Farm from liability is limited to,

“Liability insurance companies commonly
provide that the insurer must indemnify the
insured from liability for covered claims and
give the insurer the duty, and also the right,
to defend such claims. The right to defend in
many policies gives the insurer complete,
exclusive control of the defense. Insurance
companies retain attorneys in private practice
to represent insurers in defending claims
against them, but for decades, in Texas and
other states, insurers have also used staff
attorneys—salaried company employees—to
save costs.
“Generally, a corporation can employ
attorneys in-house to represent its own
interests, but cannot engage in the practice of
law by providing legal representation to
others with different interests. Because of its
potential indemnity obligation, an insurer has
a direct, substantial financial interest in
defending claims against its insured, and
often an insurer and an insured’s interests are
aligned toward simply defeating such claims.
But their interests can diverge, as for example
when all or part of the claim may not be
covered. The issue in this case is whether a
liability insurer that uses staff attorneys to
defend claims against its insureds is
representing its own interests, which is
permitted, or engaging in the unauthorized
practice of law, which is not.” Id. at 26.

“Any common law or statutory claims based
solely on [the lawyer’s] conduct.” Id. at 629.
(Emphasis added).
The concurring and dissenting opinion of Justice
Abbott observes that,
“If the insurer uses its influence with the
retained attorney to the detriment of the
insured, the insurer’s liability to the insured
for its own conduct is direct” Id. at 630
***
“There may be circumstances where an
insurer would breach its contractual duty to
defend by retaining incompetent counsel or
failing to adequately fund the defense.” Id.

The Supreme Court noted the growth in the use of
captive counsel by insurance companies in the state.
One of the amicus briefs estimated that in September,
2005, over ten thousand cases in Texas were being
defended by staff attorneys. Id. at 29. The Supreme

Justice Gonzales also observes that there are serious
ethical implications for the so-called “captive law
firm,” suggesting that this arrangement may not be
entitled to the exemption of the majority opinion, that
9
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especially concerned that the use of staff
attorneys not diminish professionalism in
insurance defense or harm the public. The use
of staff attorneys comes with risks, as
American Home and Travelers themselves
acknowledge. If an insurer’s interest conflicts
with an insured’s, or the insurer acquires
confidential information that it cannot be
permitted to use against the insured, or an
insurer attempts to compromise a staff
attorney’s
independent,
professional
judgment, or in some other way the insurer’s
and insured’s interests do not have the
congruence they have in the many cases in
which they are united in simple opposition to
the claim, then the insurer cannot use a staff
attorney to defend the claim without
engaging in the practice of law. But there are
a great many cases that can be defended by
staff attorneys without conflict and to the
benefit of mutual interests. The use of staff
attorneys in those cases does not constitute
the unauthorized practice of law.” Id. at 43

Court concluded in its opinion that an insurer may use
staff attorneys to defend a claim against an insured if
the insurer’s interests and the insured’s interests are
congruent, but not otherwise. Their interests are
congruent when they are aligned in defeating the claim
and there is no conflict of interest between the insurer
and the insured. The Supreme Court also held that a
staff attorney must fully disclose to an insured his or
her affiliation with the insurer. Id. at 26-27.
In connection with rendering this opinion, the
Supreme Court discussed the issue of whether
confidential information that is provided by an insured
to staff counsel would be imputed to the insurer. The
Supreme Court held that while this problem presented
risks to the insurer in using staff counsel, it did not
necessarily destroy the congruence of the insurer’s and
insured’s interests. Id. at 41.
In what appears to be an erosion of the Tilley
doctrine (the insured is defense counsel’s only client),
the Supreme Court discussed the fact that the staff
attorney might in fact have two masters, the insured and
the insurance company.
“But we have never held that an insurance
defense lawyer cannot represent both the
insurer and the insured, only that the lawyer
must represent the insured and protect his
interests from compromise by the insurer.
And we have noted that ‘an insurer’s right of
control generally includes the authority to
make defense decisions as if it were the
client’ ‘where no conflict of interests exists.’
Rule 1.06 of the Texas Disciplinary Rules of
Professional Conduct allows a lawyer to
represent more than one client in the matter if
not precluded by conflicts between them.
Whether defense counsel also represents the
insurer is a matter of contract between them.”
Id. at 42.

Interestingly, there is a strong dissent by Justices
Johnson and Green who in essence contend that you
cannot be a little bit pregnant (my metaphor—not the
court’s). In other words, the rules prohibiting the
unauthorized practice of law mean what they say, and
even if the interests of the insured and the insurer are
congruous that does not excuse the clear ethical
prohibition against a corporation practicing law. Justice
Johnson concluded “because acts of staff attorneys are
acts of the insurer, when staff attorneys defend insureds
in lawsuits the insurer violates the Act, is practicing law
without a license, and is engaging in the unauthorized
practice of law”. Id. at 54.
Traver and American Home show several
interesting trends. We have gone from a “one-client”
state in Tilley where the attorney clearly represents only
the insured, to perhaps a “two-client” state where the
attorney represents both the insurer and the insured as
set forth in American Home. While Traver was clear in
holding that the insurer may not be held vicariously
liable for the acts of malpractice of insurance defense
counsel, the question is—has that rule been changed, at
least to some extent, by American Home? If staff
counsel commits malpractice, doesn’t the insured in
that situation have the right to sue the insurance
company which employs the staff attorney? That would
be the logical result.
One thing that is clear is that defense counsel is at
the center of the storm. As was made clear in Traver, it
is up to the attorney to prohibit the insurer from
interfering with the lawyer’s independence of
professional judgment to the insured client. If that

The Supreme Court concluded the majority opinion as
follows:
“In sum, the Committee argues that while an
insurer’s control of defense counsel always
impinges on counsel’s professional judgment
and loyalty to the insured, the ethical
problems are greater in number and
magnitude when the defense is conducted by
a staff attorney who owes the insurer
allegiance as both a client and boss. These
problems, the Committee argues, even
though they may sometimes be resolved
satisfactorily, should be avoided altogether.
We do not minimize these difficulties or
criticize the Committee for raising them by
means of this proceeding. And we are
10
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happens, it is the lawyer, not the insurer, that is
responsible to the insured.
Lawsuits against defense lawyers for “restricted
case defenses” can come from three sources. First, the
carrier who retained the lawyer can still sue. There may
not even be a comparative fault issue. The Supreme
Court has made clear that it is the lawyer who is
responsible to the client for providing a defense,
whether the lawyer gets paid or not. It has also made
clear that insurance carriers can sue only as subrogees
to the client’s interests if there is malpractice. Since
carriers are suing in a representative capacity only, their
own wrongful conduct may be irrelevant in a
malpractice case against the lawyer. Even though
carriers dictate what they will pay for, they are not
asking for malpractice or a bad result.
If a lawyer wants protection from a subsequent
suit by the carrier who restricted the defense, the lawyer
should, at a minimum, secure the proverbial “informed
consent” from both the carrier and the client – with the
legal equivalent of the medical notation of a patient
acting, “against medical advice.”
A second source for a malpractice lawsuit is the
pool of excess carriers that might lurk behind the
primary coverage. Under the American Centennial
Insurance Co. v. Canal Insurance Company, 843
S.W.2d 480 (Tex. 1992) decision, excess carriers are
also subrogated to the full extent of their payments on
behalf of the insured, and they are seldom involved in
directing the defense. Most defense counsel ignore
excess carriers, but they should not. If the excess carrier
is complaining about the defense that the primary
carrier is directing, the lawyer should anticipate that he
or she will be sued for any bad result.
The third source of malpractice lawsuits against
the insurance defense lawyer is, of course, the clients
themselves. The Traver case demonstrates the most
likely client-based malpractice suit: a judgment in
excess of the policy limits. Until recently, however,
most defense attorneys thought they had no exposure to
a malpractice lawsuit from the client if all the cost of a
bad result is borne by the insurance carrier. This is
certainly not true today, if it ever was. There was a
malpractice lawsuit in Fort Worth by a doctor against
his defense counsel, where the doctor criticized counsel
for advising him to settle a medical malpractice case,
even though the settlement was fully funded by the
carrier. Most people are harmed in some way by an
adverse judgment, even if the carrier pays the
judgment. If that adverse judgment results from what is
perceived to be an inadequate defense, and if defense
counsel has allowed the carrier to direct the defense
with an eye to cutting defense costs instead of to the
interests of the client, a malpractice lawsuit is likely.

3.
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Estate Legal Malpractice Claims
In Belt v. Oppenheimer, Blend, Harrison & Tate,
192 S.W.3d 780 (Tex. 2006), the Supreme Court held
that there is no legal bar preventing an estate’s personal
representative from maintaining a legal malpractice
claim on behalf of the estate against the decedent’s
estate planners. In this case, David Terk hired the
attorneys to prepare his will. After his death, Mr. Terk’s
two daughters became the joint, independent executors
of their father’s estate. The Terks sued the attorneys for
legal malpractice in their capacity as executors of the
estate, alleging that the attorneys were negligent in
drafting their father’s will and then advising him on
asset management. They claimed that the estate
incurred over $1,500,000.00 in tax liability that could
have been avoided by competent estate planning. Id. at
782. While upholding the rule set out in Barcelo that
beneficiaries of an estate could not sue the testator’s
estate planning attorney for legal malpractice, the
Supreme Court held that a legal malpractice claim
survives the decedent so that the estate has a justiciable
interest in the controversy sufficient to confer standing.
Id. at 786.
In Smith v. O’Donnell, 288 S.W. 3d 417 (Tex.
2009) the Texas Supreme Court held that the executor
of an estate may sue a decedent’s attorney for alleged
malpractice committed outside the realm of estate
planning. Id. at 419. By way of background, when
Corwin Denney’s wife, Des Cygne, died, Denney
served as executor of her estate. He retained Cox &
Smith to advise him in the independent administration
of her estate, and consulted with the law firm regarding
the separate versus community character of the
couple’s assets. Id. According to Denney, he and his
wife had orally agreed that stock in Automation
Industries, Inc., would be his separate property and
stock in Gilcrease Oil Company would be hers. Cox &
Smith prepared a memorandum advising Denney that
the Automation and Gilcrease stock were presumed to
be community property, and that additional information
was necessary before classifying the assets. Id. at 420.
According to Cox & Smith, Denney was also advised
that he should probably pursue a declaratory judgment
action to properly classify the stock, which he declined
to do. Cox & Smith, relying upon an analysis
performed by Denney’s California accountant and
without seeking a declaratory judgment, prepared an
estate tax return that omitted any Automation stock
from a list of Des Cygne’s assets.
Denney died 29 years later, leaving the bulk of his
estate to charity. Approximately one month after his
death, the Denney children as beneficiaries of Des
Cygne’s trust, sued Denney’s estate alleging that
Denney had misclassified the Automation stock as his
separate property, and as a result under-funded their
mother’s trust. Id. O’Donnell, the executor of Denney’s
estate, settled the children’s claims for approximately
11
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$12.9 million, less than half of their estimated value.
Id. O’Donnell then brought suit for legal malpractice
against Cox & Smith alleging that the attorneys failed
to properly advise Denney about the serious
consequences of mischaracterizing assets, and that their
negligence caused damage to Denney’s estate. Id.
Cox & Smith obtained summary judgment on all
claims asserted in the trial court. On remand, the Court
of Appeals held that there was a fact issue as to whether
a malpractice cause of action accrued in Denney’s
lifetime; that such a claim would survive in favor of the
estate; and no evidence supported O’Donnell’s malice
claim. Id. at 420.
The Supreme Court reiterated its holding in Belt
that an estate’s personal representative may bring the
decedent’s survivable claims on behalf of the estate,
since an executor is a personal representative who
“stands in the shoes” of the decedent. Id. at 421. Having
determined that a legal malpractice claim alleging pure
economic loss survives in favor of a deceased client’s
estate, the court then had to determine if there was any
reason for an exception preventing executors from
bringing the claims. Id.
Cox & Smith argued that Barcelo bars all legal
malpractice suits brought by non-clients, with the
exception of estate-planning malpractice claims
brought by executors, like the claim asserted in Belt.
The Supreme Court responded that to adopt that rule
would place Texas alone among the states, and would
unnecessarily immunize attorneys who commit
malpractice. None of the concerns that the court voiced
about third-party malpractice suits apply to malpractice
suits brought by an estate’s personal representative. Id.
The threat of executor lawsuits will not impede the
attorney-client relationship, because the estate’s suit is
based on injury to the deceased client, as opposed to
any third party. The estate’s suit is identical to one the
client could have brought during his lifetime. An
estate’s interest, unlike a third-party beneficiary’s,
mirrors those of the decedent. Id.
Cox & Smith also argued that the estate’s interest
in the suit was not truly in line with the decedent’s
because Denney had always intended to keep the
community-property stock out of the trust and treat it
as his own property, and he did so without seeking the
declaratory judgment that Cox & Smith recommended.
Cox & Smith also argued that O’Donnell colluded with
the Denney children in settling their claims. The
Supreme Court dealt with both of these arguments by
stating that they go to the weight and evidence to be
presented in the legal malpractice case and do not bear
on the issue of whether or not a claim could be asserted
by the estate. Id. at 422.
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Conclusion
The formerly clear message, that only clients (and
those who reasonably believe they are clients) are likely
to be permitted to sue attorneys for their behavior while
acting in a representative capacity, is now less than clear.
One exception has been clear for some time: insurance
companies may sue as equitable subrogees, but only to
the extent of its insureds’ claims for negligence. Another
exception is now also clear: anyone who relies on the
lawyer’s statements, with the lawyers' knowledge and
consent, may sue for negligent misrepresentation. A
third exception may be that anyone hurt by the lawyer's
defamatory statements out of court may sue. A fourth
exception is that an estate may sue an estate planning
attorney whose negligence proximately caused damage
to an estate. A fifth exception is that an estate may bring
suit against a decedent’s attorneys for malpractice
committed outside the estate-planning context.
III. WHO TO REPRESENT
A law firm was sued because it apparently did not
make clear to an employee that it was representing the
employer only. In Dunbar v. Baylor College of Medicine,
984 S.W.2d 338 (Tex. App.—Houston [1st Dist.] 1998),
an employee sued her employer and the employer’s law
firm because the employer’s law firm told her she was
obligated to sign over certain rights to an invention. The
opinion does not make clear whether the firm contested
its representation of the employee, but the opinion
highlights the importance of full disclosure to employees
when a lawyer represents a corporate entity.
If one exists, Plaintiff’s Exhibit Number 1 in every
legal malpractice case will be a waiver of conflict letter,
signed by the client. Juries view a waiver of conflict as
proof that the lawyer knew he had a conflict and
shouldn’t have represented this client but did so anyway.
Jurors have little trouble figuring out whom the waiver
favors: if the client doesn’t waive the conflict, the lawyer
makes no money. By comparison, the only cost to the
client for refusing to waive the conflict is the client must
hire another lawyer, perhaps one who won’t ask the
client to give up protection to which the law entitles the
client.
Even if there is no conflict between multiple clients
at the start of representation, conflicts are almost always
guaranteed to occur during the course of the
representation. Imagine, for example, a scenario under
which one of your clients insist on pursuing a weak
objection to production of personal financial
information, or past history of psychiatric treatment,
even after the judge has ordered it produced. Your ethical
obligation to the recalcitrant client is to pursue his lawful
objectives, even through mandamus, even though the
probability of success may be minuscule. That pursuit
may, however, cause other clients to lose a valuable trial
setting, lose credibility with the judge, or otherwise be
procedurally or technically disadvantaged.
12

Don’t Be A Defendant: Avoiding Legal Malpractice Claims and Grievances

Multi-client situations are also pregnant with fee
conflict issues. How, for example, do you charge
multiple clients for your time asserting objections to a
document production that only one client wanted to
make? Summary judgment on behalf of one client may
well have the effect of increasing the proportioned
hourly fees of the remaining clients. And sooner or later,
someone will say that he acted in some manner solely in
reliance upon the advice or recommendation of a codefendant.
The situation is no simpler with multiple plaintiffs.
If you have done your job so well that the defendants
now want to settle all of your cases to stop bad publicity
or the continued drain of defense attorneys’ fees, what
do you say to your clients when one wants his day in
court? Under that scenario, the only reason client A
cannot get his money is because you also represent client
B.
Some plaintiffs’ lawyers have made the mistake of
negotiating a lump sum settlement which they believe to
be fair and reasonable and then making the decision as
to which client got how much of the pot on their own.
See, Burrow v. Arce. supra. These claims are usually
couched as breaches of fiduciary duty, and as set forth
above, the Supreme Court has ruled that breach of
fiduciary duty can result in forfeiture of all fees and
compensation received by the fiduciary.
The one ethical way to represent multiple clients
appears to be under Rule 1.06(c), sometimes referred to
as the “transactional client” rule. The concept of the rule
is that the lawyer does not represent the parties, but
rather represents the transaction, such as in the
preparation of a partnership agreement.
Rule 1.07 of the Texas Disciplinary Rules of
Professional Conduct, the “intermediary rule,” also
permits representation of multiple clients so long as its
requirements are satisfied. The comments to Rules 1.06
and 1.07 both make perfectly clear that strict compliance
with all conditions of the respective rules is required.
Each rule also acknowledges that multiple
representation may properly begin under these rules and
then subsequently become improper, so as to require the
lawyer to withdraw.
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IV. WHEN TO SUE A LAWYER
The second most active area of law involving legal
malpractice continues to be limitations. There may be a
reversal in the trend allowing cases to be presented on
the merits, rather than being barred by limitations.
This trend started with the 1988 decision in Willis v.
Maverick, 760 S.W.2d 642 (Tex. 1988), which
established the discovery rule for legal malpractice
claims. After Willis, everyone assumed that limitations
would run two (2) years from the date that the client
discovered, or in the exercise of reasonable care should
have discovered, the nature of the injury. It was never
exactly clear what level of knowledge by the client
would be enough to start limitations. This ruling exposed
many lawyers to claims and lawsuits for acts done years
earlier, often after the lawyer had discarded the file in the
belief that there was no longer reason to retain it.
In 1992, the court, in a series of three cases, again
altered the rules and standards of limitations in
malpractice cases against lawyers. In Hughes v.
Mahaney & Higgins, 821 S.W.2d 154, (Tex. 1992), the
court ruled that, on claims against lawyers for negligence
in the prosecuting or defending of claims, limitations
would not start to run until all appeals were over. The
rule was reaffirmed in the second case, Aduddell v.
Parkhill, 821 S.W.2d 158 (Tex. 1992). The third case,
Gulf Coast Investment Corp. v. Brown, 821 S.W.2d 159
(Tex. 1992), extended the rule to cases involving nonjudicial foreclosure, where the lawyer was not
technically prosecuting or defending a claim in court.
Many believe that this rule should be applied to all cases
where the "viability of the second cause of action
depends on the outcome of the first." Hughes, 821
S.W.2d, at 157.
The Dallas Court of Appeals was the first to remind
lawyers that they should read the entire Hughes case and
not just the headnotes before giving advice on
limitations. In Dear v. Scottsdale Ins. Co., 947 S.W.2d
908 (Tex. App. -- Dallas 1997, writ denied), the court
refused to follow the equitable tolling rule of Hughes v.
Mahaney & Higgins, 821 S.W.2d 154 (Tex. 1991), and
followed instead the reasoning and logic behind the rule.
Two reasons are given for the Hughes ruling. The
first justification is an acknowledgment that appeals
often last more than two years and can result in a client
being forced to file a legal malpractice case while the
underlying appeal is still pending. This would have the
potential of forcing the client to adopt one position in the
appeal (for example, failure to disclose an expert witness
is excused for some reason), and, simultaneously, a
contradictory position in the legal malpractice case (the
lawyer negligently failed to disclose the expert witness).
The second justification for the Hughes holding was that
conclusion of the appeal is often necessary to give
certainty to the malpractice claim. To quote the Dallas
court, “if the claimant prevails on the underlying case,

Conclusion
If you are considering representing more than one
client in the same dispute, read Rules 1.06 and 1.07
with their respective comments several times before
you decide: after reading them, decline the
representation. Attached hereto as Appendix No. 2 is a
proposed multi-client representation letter to be
considered on those occasions when you proceed with
representing multiple clients anyway.
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In Apex Towing Company v. Tolin, 41 S.W. 3d 118
(Tex. 2001), the Supreme Court concluded that Murphy
did not modify the rule that had been announced by the
Supreme Court in Hughes. The Supreme Court
reaffirmed the rule as follows:

his lawyer’s malpractice, if any, caused no damage.” 947
S.W.2d at 918.
Rather than uniformly applying the Hughes rule to
toll limitations until all appeals in the underlying case
were concluded, the Dallas court looked to see if the two
principles underlying the Hughes decision were
applicable and found neither applied. On that basis, the
court distinguished Hughes on the facts and refused to
toll limitations: plaintiff’s claims were time-barred.
The Dallas Court of Civil Appeals has also held that
the principles of the Hughes decision on tolling are
applicable only to legal malpractice claims. Hoover v.
Gregory, 835 S.W.2d 668 (Tex. App.--Dallas 1992, writ
denied). The Austin Court of Civil Appeals, however,
reached a different result when it applied these same
principals to a deficiency suit on a promissory note.
Peterson v. Texas Commerce Bank--Austin, 844 S.W.2d
296 Tex. Civ. App.—Austin 1992, no writ).
In Murphy v Campbell, 964 S.W.2d 265 (Tex.
1998), the Texas Supreme Court was confronted with an
accounting malpractice case. At first blush, this case
appears to deal only with limitations for accounting
malpractice (subject to the discovery rule, but not the
Hughes tolling rule during pendency of underlying
litigation).
In dicta, however, confusion arose as to whether the
court modified the Hughes decision so as to impose a
new condition for tolling.
The court explained the Hughes decision as
follows:

“When an attorney commits malpractice in
the prosecution or defense of a claim that
results in litigation, the statute of limitations
on a malpractice claim against that attorney
is tolled until all appeals on the underlying
claim are exhausted or the litigation is
otherwise finally concluded.” Id.
The Supreme Court instructed courts to apply the
Hughes tolling rule to the category of legal malpractice
cases encompassed within its definition, and not to reexamine the policy reasons behind whether or not the
tolling rule should apply. As such the Supreme Court
disapproved of the holdings in Swift v. Seidler, 988
S.W. 2d 860,861-62 (Tex. App. – San Antonio 1999,
pet. denied), Norman v. Yzaguirre & Chapa, 988 S.W.
2d 460, 462-63 (Tex. App. –Corpus Christi 1999, no
pet.), and Dear v. Scottsdale Insurance Company, 947
S.W. 2d 908, 918 (Tex. App. – Dallas 1997, writ
denied). Id. at 122-123.
From these decisions and their progeny, three facts
reveal themselves:
1.
2.

“Hughes does not hold that limitations is
tolled whenever a litigant might be forced to
take inconsistent positions. Such an exception
to limitations would be far too broad.” Id. at
271.

3.

The court then stated that the Hughes tolling would be
limited to attorney malpractice only and even then only
to those attorney malpractice claims involving the
prosecution or defense of a claim that resulted in
litigation. Explaining its holding, the court stated as
follows:

The law of limitations is still evolving;
Generic application of general principles may
result in the wrong answer to limitations
questions, as limitations becomes more and
more fact intensive; and
Lawyers can be sued for failing to tell a client
when limitations will bar their claims (causing
them to delay) and for giving them the wrong
answer on when limitations bars their claims
(causing them to cease to pursue a claim).

Conclusion
Today, the applicable standard of care seems to be
that lawyers owe a duty to advise prospective clients on
the subject of limitations, whether they accept the case
or not. It is a matter of utmost importance to a plaintiff,
yet, the subject is often addressed with boiler plate
discussions of the law that are inaccurate and, even if
accurate, usually offer little assistance to the client in
understanding this important issue of the law. Attached
hereto as Appendix No. 3 is a proposed insert for letters
to clients rejecting cases. It can and should be improved
upon, based upon experience and the developing law of
limitations.

“In such circumstances, to require the client
to file a malpractice case against the lawyer
representing him in another case would
necessarily make it virtually impossible for
the lawyer to continue his representation.
The client’s only alternative would be to
obtain other counsel. That consideration,
coupled with the necessity of taking
inconsistent positions, persuaded us to adopt
a tolling rule in Hughes. We restrict it to the
circumstances presented.” Id. at, 272.
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warranty that cannot be characterized as advice,
judgment, or opinion.
Although on its face the exemption is broad
sweeping, it is not clear if the law relating to liabilities
of professionals such as attorneys has actually been
changed. Richard M. Alderman, Associate Dean at the
University of Houston Law Center, a consumer law
expert, has opined that the 1995 legislative amendment
did not change the law of the DTPA as related to suits
against professionals. He argues that the prior law would
have exempted from the DTPA the mere provision of
advice, opinion, or judgment by a professional.
Something more than that has always been required to
establish a DTPA cause of action for either violation of
the laundry list, to establish breach of an express
warranty, or to establish an unconscionable action or
course of action.
Latham v. Castillo, 972 S.W.2d 66 (Tex. 1998), now
makes it clear that an attorney can be sued under the
DTPA pursuant to its prohibition on unconscionable
conduct. In Latham, the clients were the parents of twin
daughters, one of whom died one week after birth. The
clients hired a lawyer who filed a medical malpractice
case over the death of the first daughter, which was
settled for $70,000, after the lawyer permitted a
$6,000,000 default judgment to be set aside.
Approximately two years later, the surviving daughter
also died, and the clients hired a second lawyer to sue the
first lawyer for malpractice (for allowing the default
judgment to be set aside) and to pursue a medical
malpractice case over the death of the second daughter.
The lawyer pursued and settled the legal malpractice
case, but failed to file the medical malpractice case prior
to the statute of limitations running. Notwithstanding the
fact that the medical malpractice case was never filed,
the lawyer affirmatively represented that he had filed this
case and was actively prosecuting it. The court found this
affirmative misrepresentation to the clients regarding the
status of their case to satisfy the requirements of
Subsection A, which requires unfairness to be,

V.
1.

WHAT CAN YOU SUE A LAWYER FOR?
Negligence
Most claims against lawyers are for professional
malpractice, which is based in negligence and consists
of the standard four elements of any negligence action:
duty, breach of the duty, proximate cause, and damages.
Cosgrove v. Grimes, 774 S.W.2d 662 (Tex. 1989). Texas
courts have held that, for limitations purposes, courts
will look to the true nature of the dispute being asserted.
While many acts of negligence could also be couched in
terms of a breach of a contingency or retainer contract
with the lawyer, such allegations will not extend the
statute of limitations from the two-year negligent statute
to the four-year contract statute. Judwin Properties, Inc.
v. Griggs & Harrison, 911 S.W.2d 498 (Tex. App. Houston [1st Dist. 1995, no writ).
2.

DTPA
Until September 1, 1995, the Deceptive Trade
Practices Statute (“DTPA”) unquestionably applied to
any express warranty, unconscionable action or course
of action, or knowing misrepresentation by the attorney
or the firm: the battle ground was its application to
implied warranties. The Texas Supreme Court in 1985
rejected a DTPA remedy against a physician by refusing
to imply a warranty (on the grounds that the aggrieved
patient had adequate remedies elsewhere). In 1987, the
Texas Supreme Court decided Melody Home
Manufacturing v. Barnes, 741 S.W.2d 349 (Tex. 1987),
in which it originally held that all service providers
impliedly warrant that their services will be provided in
a good and workmanlike manner (with the result that a
violation of the warranty would also be a violation of the
DTPA). The court withdrew this opinion and substituted
a narrower one, reserving for another day the question of
whether all service providers make such an implied
warranty. In Murphy v. Campbell, 964 S.W. 2d 265 (Tex.
1998), the Texas Supreme Court held that Texas law
does not recognize breach of an implied warranty for
professional services.
In 1995, the DTPA was radically revised by the
Texas Legislature. Included in the radical revisions was
an amendment to Section 17.49 of the DTPA as follows:
Nothing in this subchapter shall apply to a claim for
damages based on the rendering of a professional
service, the essence of which is the providing of advice,
judgment, or opinion, or similar professional skill. This
exemption does not apply to: (1) an express
misrepresentation of a material fact that cannot be
characterized as advice, judgment, or opinion; (2) a
failure to disclose information in violation of Section
17.46(b)(23) (failing to disclose information that is
intended to induce a consumer into a transaction which
the consumer would not have entered into had the
information been disclosed); (3) an unconscionable
action or course of action that cannot be characterized as
advice, judgment, or opinion; or (4) breach of an express

“glaring, noticeable, flagrant, complete, and
unmitigated.” Id. at 68.
The court further observed that a claim under the DTPA
does not require the client to prove the “case within a
case” element to prevail. All the client is required to
prove is that the unlawful conduct was a producing cause
of some damage. In Latham, the clients allege that they
had suffered significant mental anguish damages, which
the court allowed them to recover notwithstanding the
fact that they did not prove any economic injuries.
3.

Negligent Misrepresentations
As noted above, non-clients can also now sue
lawyers for negligent misrepresentation if they can
establish that the lawyer knew of their existence and
15
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subsequent representation of Chen; and
(3) no injury and no damages were caused by the
attorneys’ representation of Chen.

intended that they rely upon the lawyer’s
representations. McCamish, Martin, Brown & Loffler v.
F.E. Appling, Interests, 991 S.W. 2d 787 (Tex. 1999).
Virtually every reported decision involving legal
malpractice also included claims of breach of fiduciary
duty, breach of contract, breach of warranty, and DTPA
claims. Courts have uniformly focused strictly on the
nature of the acts complained of in determining the
nature of the wrong and have refused to allow claims to
be “fractured” into numerous legal theories to avoid a
defense on the primary claim.

The Court of Appeals affirmed the summary judgment
on the first two grounds.
Initially, the Court of Appeals affirmed the ruling
that there was no evidence of a breach of fiduciary duty
by the attorneys. The attorneys presented undisputed
summary judgment evidence that they did not actually
use or divulge to Chen the Church’s confidential
information. Id. at *7. In response, the Church sought
to rely on a presumption that confidential information
had been imparted by the lawyers to Chen. The Court
of Appeals found that no prior Texas decisions had
imposed such a presumption, and refused to do so
either. The Court stated in its holding as follows:

4.

Breach of Fiduciary Duty
Lawyers owe their clients a fiduciary duty. Meyer
v. Cathey, 167 S.W.3d 327, 330-31 (Tex. 2005). As
distinguished from a legal malpractice claim which is
based on negligence, cases asserting a claim for breach
of fiduciary duty are based on a lawyer allegedly
placing his or her own self interest ahead of the client’s
self interest.
A recent breach of fiduciary duty case involving
alleged lawyer conflicts of interest is Capital City
Church of Christ v. Novak, 2007 Tex. App. Lexis 4148
(Tex. App.—Austin 2007, no pet.). In this case, the
Church filed suit against its former attorneys based
upon the attorneys’ subsequent representation of Sam
Chen Inc. in a 2003 dispute with the Church. Before the
Church’s transaction with Chen which led to the
dispute, the attorneys had represented the Church in
connection with a possible sale of the church building
to a third party that was never consummated. The
attorneys had also represented the Church in
connection with disputes with tenants in the building.
Years after these representations had concluded, the
attorneys represented Chen in connection with his
dispute with the Church. After the Church complained,
the attorneys withdrew as counsel for Chen.
In the lawsuit against the attorneys, the Church
contended that the attorneys breached their fiduciary
duties to the church as a former client by misusing
confidential information obtained through that
relationship to further their representation of Chen. Id.
at *4. The Court of Appeals initially noted that an
attorney breaches his fiduciary duty when he benefits
improperly from the attorney-client relationship by,
among other things, improperly using client
confidences. Id.
The trial court granted the attorneys’ motion for
summary judgment on the Church’s claims holding as
a matter of law:

A former client may seek to disqualify a
former attorney from representing a
subsequent adversary based on the threat that
the
attorney
will
intentionally
or
inadvertently reveal the former client’s
confidences during the later representation.
The former client must establish a
preponderance of the facts demonstrating a
‘substantial relationship’ between the two
representations by proving ‘the existence of a
prior attorney-client relationship in which the
factual matters involved were so related to
the facts in the pending litigation that it
creates a genuine threat that confidences
revealed to his former counsel will be
divulged to the present adversary. Sustaining
this burden requires ‘evidence of specific
similarities capable of being recited in the
disqualification order.’ If the former client
can meet this burden, it is conclusively
presumed that the former client revealed
confidences and secrets to the attorney that
would be at risk of disclosure in the current
representation. In this manner, the movant is
not required to reveal the very confidences he
wishes to protect. Further, by proving the
substantial relationship between the two
representations, the movant also establishes
as a matter of law that an appearance of
impropriety exists. As such, although the
former attorney will not be presumed to have
revealed the confidences to his present client,
the trial court should perform its role in the
internal regulation of the legal profession and
disqualify
counsel
from
further
representation in the pending litigation.” Id.
at *8-*9 (Internal citations omitted).

(1) that there was no substantial relationship
between the facts and issues of the attorneys’
former representation of the Church and their
subsequent representation of Chen;
(2) no confidential information of the Church
was used or disclosed in the attorneys’
16
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complaining about the quality of the lawyers’
representation, specifically, the lawyers’ failure to
properly advise, inform and communicate with the
clients about the case, which are claims are for
professional negligence. Id. at 698. The court also
found that even though there was an allegation that the
lawyers engaged in self-dealing when they continued to
represent both clients, the clients did not allege that the
lawyers deceived them, pursued their own pecuniary
interest over the clients’ interests, or obtained an
improper benefit by continuing to represent both
clients. Without more, there was not the type of
dishonesty or intentional deception that would support
a breach of fiduciary claim. Id at 699. As a result, the
Court of Appeals found that the essence of the clients’
allegations were for negligence and that the two-year
statute of limitations applied.

Since the Church did not produce evidence that its
confidential information had been imparted from the
attorneys to Chen, the Court of Appeals affirmed the
summary judgment in favor of the attorneys.
The Court of Appeals also went on to analyze the
nature of the prior representations of the Church by the
attorneys and the attorneys’ subsequent representation
of Chen. After analyzing the matters involved, the
Court of Appeals again affirmed the trial court’s
granting of summary judgment by finding as a matter
of law that there was not a substantial relationship
between the representations. Id. at *35.
5.

Negligence v. Breach of Fiduciary Duty
In Murphy v. Gruber, 241 S.W. 3d 689 (Tex.App.Dallas 2007, pet. denied), the court distinguished
claims for negligence versus breach of fiduciary duty
against an attorney. The clients alleged that the lawyers
represented the clients with divided loyalties, failed to
inform them of material facts as soon as a conflict
arose, and failed to make a full and fair disclosure of
every facet of a proposed settlement of their lawsuit.
The clients sought fee forfeiture and imposition of a
constructive trust as damages. Id. at 692.
The lawyers moved for summary judgment on the
breach of fiduciary duty claim asserting that the clients’
claim constituted one claim for legal malpractice and
that the statute of limitations on that claim had expired.
The trial court agreed and granted the lawyers’ motion
on that basis. Id.
The Court of Appeals defined professional
negligence as the failure to exercise ordinary care,
which would include giving a client bad legal advice or
otherwise improperly representing the client. Id at 692693. For example, a lawyer can commit professional
negligence by giving an erroneous legal opinion or
erroneous advice, by delaying or failing to handle a
matter entrusted to the lawyer’s care, or by not using a
lawyer’s ordinary care in preparing, managing and
prosecuting a case. Id. at 693.
By contrast, breach of fiduciary duty by a lawyer
“involves the integrity and fidelity of an attorney and
focuses on whether an attorney obtained an improper
benefit from representing the client.” Id. An attorney
breaches his fiduciary duty when he benefits
improperly from the attorney-client relationship by,
among other things, subordinating his client’s interest
to his own, retaining the client’s funds, engaging in
self-dealing, improperly using client confidences,
failing to disclose conflicts of interest, or making
misrepresentations to achieve these ends.” Id.
The court acknowledged that there was a lack of
clarity in this area of the law, in part because the
relationship between the lawyer and client is inherently
a fiduciary relationship. Id. at 696. The court though
after analyzing the allegations made in the clients’
petition concluded that the clients were actually

Conclusion
If you are the client, you can sue a lawyer for
malpractice or breach of fiduciary duty, but the two
probably need to have an independent basis. If you are
one whom the lawyer intended to rely upon his
statements, you can sue the lawyer for negligent
misrepresentation. If your lawyer makes a specific
“laundry list” violation of the DTPA, or if your lawyer
simply lies to you about having filed your case, you can
sue under the DTPA as well.
VI. WHAT CAN THE CLIENT RECOVER?
1. Mental Anguish Damages
In Latham v. Castillo, 972 S.W.2d 66 (Tex. 1998),
the court held that clients can recover for mental anguish
damages under the DTPA without first proving an
economic injury. In Douglas v. Delp, however, the court
ruled that:
“when a plaintiff’s mental anguish is a
consequence of economic losses caused by the
attorney’s negligence, the plaintiff may not
recover damages for that mental anguish.”
The evidence which the Latham court found sufficient to
prevent reversal consisted of testimony that the client
threw up, hurt a lot, was devastated, had their heart
broken, and felt physically ill. The court contrasts this
testimony with the evidence in other cases which was
found insufficient to sustain relief for mental anguish
damages where plaintiff’s testimony was merely that
they were hot, very disturbed, not pleased, and upset.
The distinction appears to be a fine one.
The court left open the question of whether mental
anguish would be recoverable and, if so, what standard
would be used to gauge those mental anguish damages,
when the legal malpractice caused losses more personal
in nature and less economic, such as the loss of a child
custody dispute or the loss of liberty in a criminal
17
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profitable to the agent. The main purpose of forfeiture is
not to compensate an injured principal, even though it
may have that effect. Rather, the central purpose of the
equitable remedy is to protect relationships of trust by
discouraging agents’ disloyalty. Id. at 238
The Supreme Court went on to say:

proceeding. The court also reserved the question of
whether mental anguish damages might be recoverable
when there is “heightened culpability” on the part of the
lawyer. The requirement of heightened culpability has
been adopted in other jurisdictions and generally means
more egregious or extraordinary circumstances on the
part of the attorney.

“Fee forfeiture for attorney misconduct is not
a windfall to the client. An attorney’s
compensation is for loyalty as well as services,
and his failure to provide either impairs his
right to compensation. While a client’s
motives may be opportunistic and his claims
meritless, the better protection is not a
prerequisite of actual damages but the trial
court’s discretion to refuse to afford claimants
who are seeking to take unfair advantage of
their former attorneys, the equitable remedy of
forfeiture.” Id. at 240

2.

Fee Forfeiture
When the lawyer breaches his fiduciary duty, the
lawyer may also be liable to the client for a forfeiture of
all or part of all fees and compensation earned. Burrow
v. Arce, 997 S.W. 2d 229 (Tex. 1999). This case arose out
of the explosions at a Phillips 66 chemical plant in 1989
that killed twenty-three workers and injured hundreds of
others. A number of wrongful death and personal injury
lawsuits were filed, including one on behalf of some 126
plaintiffs filed by the Umphrey Burrow law firm in
Beaumont. The case settled for approximately $190
million, out of which the attorneys received a contingent
fee of more than $60 million. Id. at 232.
After the settlement, 49 plaintiffs sued the attorneys
alleging professional misconduct and demanding
forfeiture of all fees the attorneys received. The plaintiffs
alleged that the attorneys in violation of rules governing
their professional conduct, solicited business through a
lay intermediary, failed to fully investigate and assess
individual claims, failed to communicate offers received
and demands made, entered into an aggregate settlement
with Phillips of all plaintiffs’ claims without plaintiffs’
authority or approval, agreed to limit their law practice
by not representing others involved in the same incident,
and intimidated and coerced their clients into accepting
the settlement.
The trial court granted summary judgment for the
attorneys on the ground that the settlement of plaintiffs’
claims in the Phillips accident suit was fair and
reasonable, so therefore plaintiffs had suffered no actual
damages as a result of any attorney misconduct, and
absent actual damages, plaintiffs were not entitled to a
forfeiture of any of the attorneys’ fees. The trial court
conceded that factual disputes over whether the
attorneys had engaged in any misconduct remained
unresolved. Id. at 233.
The Court of Appeals reversed the summary
judgment and the Supreme Court affirmed that reversal.
The Supreme Court held that forfeiture of fees is
appropriate without regard to whether the breach of
fiduciary duty resulted in damages to the client. It is the
agent’s disloyalty, not any resulting harm that violates
the fiduciary relationship and thus impairs the basis for
compensation. An agent’s compensation is not only for
specific results but also for loyalty. Removing the
disincentive of forfeiture except when harm results
would prompt an agent to attempt to calculate whether
particular conduct, though disloyal to the principal,
might nevertheless be harmful to the principal and

The Supreme Court adopted the standard set
forth
in
§49
THE
PROPOSED
RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS as follows:
“The gravity and timing of the violation, its
willfulness, its effect on the value of the
lawyer’s work for the client, any other
threatened or actual harm to the client, and the
adequacy of other remedies.”
To the factors listed in the Restatement, the Supreme
Court added another factor that must be given equal
weight in applying the fee forfeiture: “the public interest
of maintaining the integrity of the attorney-client
relationship.” Id. at 243
The Supreme Court went on to hold that when
forfeiture of an attorney’s fee is sought, a trial court must
determine from the parties whether factual disputes exist
that must be decided by a jury before the court can
determine whether a clear and serious violation of duty
has occurred, whether forfeiture is appropriate, and if so,
whether all or only part of the attorney’s fees should be
forfeited . The factual disputes may include, without
limitation, whether or when the misconduct complained
of occurred, the attorney’s mental state at the time, and
the existence or extent of any harm to the client. Once
any necessary factual disputes have been resolved, the
court must determine, based on the factors the court set
out, whether the attorney’s conduct was a clear and
serious breach of duty to his client and whether any of
the attorney’s compensation should be forfeited, and if
so, what amount. Most importantly in making these
determinations, the court must consider whether
forfeiture is necessary to satisfy the public’s interest in
protecting the attorney-client relationship. Id. at 246.
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not recoverable as damages for legal malpractice. The
court recognized that this was a minority position
statewide, but declined to adopt an equitable exception
to the general rule.
The Court of Appeals also denied Akin Gump’s
argument that the award should have been reduced by
the ten percent contingency fee that NDR would have
owed Akin Gump had NDR prevailed in the Panda
lawsuit. The court acknowledged that this was an issue
of first impression in Texas. After acknowledging the
split of authority in other jurisdictions on this issue, the
court held that under the facts of the underlying
litigation, NDR did not prevail, so Akin Gump’s
contingent fee had not been earned. As a result, there was
no viable breach of contract action for Akin Gump to
recover the contingent fee. A quantum meruit theory is
an alternative avenue to recover all or part of a
contingent fee based on services rendered. But on the
record, Akin Gump could not prevail on a quantum
meruit basis because the jury found Akin Gump did not
render any compensable services to NDR in the Panda
lawsuit.
The first issue the Supreme Court dealt with was
the collectability of a judgment in the underlying
lawsuit. The Supreme Court quoted Cosgrove v. Grimes,
774 S.W. 2d 662, 666 (Tex. 1989) for the standard that,
“when the claim is that lawyers improperly represented
the plaintiff in another case, the plaintiff must prove and
obtain findings as to the amount of damages that would
have been recoverable and collectable if the other case
had been properly prosecuted.” The issue in this case
was whether or not the judgment in the underlying case
was collectable from the Panda entities. The Supreme
Court determined that evidence that the judgment would
have been collectable on or after the date a judgment was
first signed is relevant. Evidence that a defendant in the
underlying lawsuit could have satisfied a judgment at
times prior to the time a judgment is signed will not be
relevant to and will not be probative of the judgment’s
collectability unless it is shown that the defendant’s
ability to satisfy a judgment was not diminished by the
passage of time until the judgment was signed.
Next, the Supreme Court addressed what evidence
of collectability is required. Proving the underlying
defendant solvent is one way to prove collectability, with
“solvent” meaning the underlying defendant owns
sufficient property subject to legal process to satisfy all
outstanding debts and have property remaining to satisfy
some or all of the damages the malpractice plaintiff
would have recovered. Further, evidence that damages
awarded against the debtor in the underlying suit
probably would have been paid, even though the debtor
was not solvent, would be probative evidence that the
damages were collectable. As a result, the amount that
would have been collectable in regard to an underlying
judgment—provided the judgment is not dormant or preempted—will be the greater of either (1) the fair market

Plainly, the Supreme Court opened the door for
parties to sue their attorneys for fee disgorgement when
the lawyer’s fiduciary duty to the client is breached.
3.

Attorney’s Fees as Damages & Collectibility
In Akin Gump Strauss Hauer & Feld, L.L.P. v.
National Development and Research Corporation, 299
S.W.3d 106 (Tex. 2009), the Texas Supreme Court
decided what evidence would be necessary to prove
collectable damages in the underlying lawsuit, and held
that attorneys’ fees and expenses paid for representation
in the underlying lawsuit may be recovered as damages
to the extent they were proximately caused by the
attorneys’ negligence.
By way of background, in October, 1997, NDR
retained Akin Gump as representation in disputes with
Panda Energy Corporation and its affiliates. Those
disputes arose from a 1994 letter agreement in which
NDR agreed to assist Panda Energy Corporation in its
efforts to develop and operate power plants in China.
Eventually, disputes arose between those parties and
their related entities, and the case was tried by a jury. The
jury returned a verdict partially in favor of NDR and
partially in favor of the Panda entities. The trial court
then granted the Panda entities’ Motion for Judgment
Notwithstanding the Verdict because NDR failed to
submit jury questions to support the verdict in their
favor. The trial court then entered a final judgment in
favor of the Panda entities and ordered NDR to pay
$111,043.50 in attorneys’ fees to Panda Global Energy
for prevailing in the declaratory judgment action, and
$347,348.00 in attorneys’ fees to Panda Global Energy
and Pan-Sino pursuant to the Shareholders’ Agreement.
NDR appealed, but the judgment was affirmed on
appeal.
NDR then sued Akin Gump for legal malpractice
for failure to submit jury questions to support the verdict
in the Panda lawsuit. The jury found Akin Gump
negligent, and awarded NDR $922,631.86 for the
following damages: (1) $168,667.41 for “the judgment
paid by NDR in the Panda lawsuit”; (2) $427,777.77 as
the fair market value of the Pan-Sino stock subject to the
Repurchase Agreement; (3) $216,590.00 in attorneys’
fees and expenses paid by NDR to Akin Gump in the
Panda lawsuit; (4) $109,596.68 in success fees owed to
NDR by Panda. The trial court denied Akin Gump’s
request for an offset in the amount of a ten percent
contingency fee it would have earned for prevailing in
the Panda lawsuit.
On appeal, Akin Gump did not appeal the finding
of negligence or the award of $168,667.40 for the
judgment NDR paid the Panda entities in the underlying
suit.
The Court of Appeals struck the award of
$216,590.00 for attorneys’ fees and expenses paid by
NDR to Akin Gump in the Panda lawsuit. The court held
that it has consistently concluded that attorneys’ fees are
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value of the underlying defendant’s net assets that would
have been subject to legal process for satisfaction of the
judgment as of the date the first judgment was signed or
at some point thereafter, or (2) the amount that would
have been paid on the judgment by the defendant or
another, such as a guarantor or insurer. Collectability
must be proved, it is not presumed.
The Supreme Court then analyzed the evidence
proffered by the malpractice plaintiff, and found it
insufficient to establish collectability. As a result, the
Supreme Court did not reach the issue of whether there
was evidence to support the jury findings as to the
amount of NDR’s damages and whether the judgment in
favor of NDR should have been reduced by the
contingency Akin Gump would have collected had NDR
prevailed in the Panda lawsuit.
Turning to the issue of the recoverability of
attorney’s fees, the Supreme Court initially rejected Akin
Gump’s contention that attorneys’ fees paid in an
underlying suit can only be recovered through forfeiture
for breach of fiduciary duty. The Supreme Court
concluded the general rule as to the recovery of
attorney’s fees from an adverse party in litigation does
not bar a malpractice plaintiff from claiming damages in
the malpractice case for fees it paid its attorneys in the
underlying suit. The Supreme Court went on to hold as
follows:

1.

Chapter 8

In Anglo-Dutch Petroleum International, Inc. v.
Greenberg Peden,
P.C., 352 S.W. 3d 445 (Tex. 2011), the Texas
Supreme Court construed ambiguities in a contingent
fee contract against the lawyer and in favor of the
client. Anglo-Dutch Petroleum asked Greenberg Peden
of counsel, Gerald Swonke, to represent the company
in a complicated oil and gas suit known as the Tenge
Field case. Id at 447. Greenberg Peden had represented
Anglo-Dutch for years, and Swonke had been
responsible for Anglo-Dutch’s initial engagement as a
firm client and had done much of the work. AngloDutch proposed a 20 percent contingent fee for
handling the Tenge Field case, but Greenberg Peden
refused to represent Anglo-Dutch until it became
current on its fees. Swonke then referred Anglo-Dutch
to McConn & Williams, which took the case on a
contingent fee. Id.
To assist McConn & Williams, Swonke, himself,
agreed to represent Anglo-Dutch on a contingent fee.
Rather than use personal stationary, Swonke prepared
the fee agreement on Greenberg Peden letterhead,
which Anglo-Dutch signed and acknowledged as the
“Agreement between Greenberg Peden, P.C. and
Anglo-Dutch.”
A year later, Greenberg Peden dissolved and
Swonke became of counsel at McConn & Williams,
where he continued to work on the Tenge Field case.
Anglo-Dutch won a plaintiff’s verdict, and then settled
for $51 million. Id. at 449.
A few days before the settlement was funded,
Swonke told Anglo-Dutch that he expected to be paid
for 277 hours he worked on the Tenge Field case while
at Greenberg Peden and for 1022 hours he worked on
the case while at McConn & Williams pursuant to the
fee agreement. Greenberg Peden then assigned its
interest in Swonke’s individual fee agreement to
Swonke. Id.
Anglo-Dutch offered to pay Swonke $293,338.85
for his work on the case while at Greenberg Peden but
refused to pay for the time he spent on the case while at
McConn & Williams. Id. Anglo-Dutch then sued
seeking a declaration that the fee agreement was with
Greenberg Peden and not Swonke, individually.
Swonke argued that his use of firm letterhead in his fee
agreement was a mistake. The trial court concluded that
the agreement was ambiguous and submitted the
dispute to a jury which awarded Swonke $1 million
after finding that the fee agreement was with him
personally. The 14th Court of Appeals affirmed the
verdict. Id.
Writing for the Supreme Court, Justice Hecht
found that the fee agreement was not ambiguous and
that it was between Anglo-Dutch and Greenberg Peden.
The Court stated in its holding as follows:

“We see little difference between damages
measured by the amount the malpractice
plaintiff would have, but did not recover and
collect in an underlying suit and damages
measured by attorney’s fees it paid for
representation in the underlying suit, if it was
the defendant attorney’s negligence that
proximately caused the fees. In both instances,
the attorney’s negligence caused identifiable
economic harm to the malpractice plaintiff.
The better rule, and the rule we adopt, is that a
malpractice plaintiff may recover damages for
attorney’s fees paid in the underlying case to
the extent the fees were proximately caused by
the defendant attorney’s negligence.” Id. at
122.
VII. HOW
MUCH
IS
ENOUGH
AND
CONTINGENT FEE PROBLEM AREAS
Courts in recent years, including the Texas
Supreme Court on at least two occasions, have
construed several contingent fee agreements and struck
down all or a portion of them. It is obviously important
to make sure that your contingent fee agreements
comply with Texas law to avoid the unpleasant
prospect of litigating your fees with your clients.
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Whether a particular fee or contingency percentage
charged by the attorney is unconscionable under all
relevant circumstances of the representation is an issue
for the fact finder. Id.
The Supreme Court found that the lawyer’s
termination fee provision purported to contract around
the Mandell remedies in three ways. First, it made no
distinction between discharges occurring with or
without cause. Second, it assessed the attorney’s fee as
a percentage of the present value of the client’s claim
at the time of discharge, discarding the quantum meruit
and contingent fee measurements. Finally, it required
the client to pay the lawyer the percentage fee
immediately at the time of discharge. Id at 562. As a
result, the Supreme Court held that the lawyer’s
termination fee provision violated public policy and
was unconscionable as a matter of law. The Supreme
Court remanded the case to the Court of Appeals to
determine whether or not there was sufficient evidence
to find that the client’s termination of the law firm was
for good cause. Id. at 566.

“Construing client-lawyer agreements from
the perspective of a reasonable client in the
circumstances imposes a responsibility of
clarity on the lawyer that should preclude a
determination that an agreement is
ambiguous in most instances. Lawyers
appreciate the importance of words and ‘are
more able than most clients to detect and
repair omissions in client-lawyer contracts.’
A client’s best interests, which its lawyer is
obliged to pursue, do not include having a
jury construe their agreements.” Id. at 453.
The lesson from this case is that lawyers need to ensure
their fee agreements are clear and unambiguous,
because courts are likely to construe fee agreements in
favor of the client and against the lawyer in the event
of a dispute.
2.

In Hoover Slovacek, LLP v. Walton,
206 S.W. 3d 557 (Tex. 2006), the Texas Supreme
Court initially struck the law firm’s entire contingent
fee agreement, but on rehearing struck only a portion
of it. The portion of the contingent fee agreement in
controversy was as follows:

3.

In Levine v. Bayne, Snell & Krause, Ltd.,
40 S.W. 3d 92 (Tex. 2001), the Texas Supreme
Court refused to construe a contingent fee contract as
entitling the attorney to compensation exceeding the
client’s actual recovery. Id at 95. In the Levine case, the
clients purchased a home containing foundation
defects, and stopped making mortgage payments when
the defects were discovered. Id. at 93. They agreed to
pay their lawyer one-third of “any amount received by
settlement or recovery.” Id. A jury awarded the clients
$243,644 in damages, but offset the award against the
balance due on their mortgage, resulting in a net
recovery of $81,793. Id. The lawyer sued to collect
$155,866, a fee equaling one-third of the gross
recovery, plus pre- and post-judgment interest and
expenses. Id. In refusing to interpret “any amount
received” as permitting collection of a contingent fee
exceeding the client’s net recovery, the Supreme Court
emphasized that the lawyer is entitled to receive the
contingent fee “only when and to the extent the client
receives
payment.”
Id.
at
94.
(quoting
RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 35). A reasonable client
does not expect that a lawyer engaged on a contingent
fee will charge a fee equaling or, as in this case,
exceeding 100 percent of the recovery. The Supreme
Court stated that “lawyers almost always possess the
more sophisticated understanding of fee arrangements.
It is therefore appropriate to place the balance of the
burden of fair dealing and the allotment of risks in the
hand of the lawyers in regard to fee arrangements with
the client.” Id. at 95.

“You may terminate the Firm’s legal
representation at any time...upon termination
by You, agree to immediately pay the Firm
the then present value of the Contingent Fee
described [herein], plus all Costs then owed
to the Firm, plus subsequent legal fees
[incurred to transfer the representation to
another firm and withdraw from litigation].”
After becoming dissatisfied with the law firm’s tactics
in settlement negotiations, the client fired the law firm.
The law firm then sent the client a bill for $1.7 million
representing the law firm’s purported contingent fee
based on a settlement offer made by the defendant in
the lawsuit. At trial, the jury did not find either that the
client discharged the lawyers for good cause or that the
lawyer’s fee was unconscionable. The trial court
entered judgment on the verdict which awarded the
lawyers $900,000. The Court of Appeals reversed and
rendered a take-nothing judgment for the client
concluding that the lawyer’s fee agreement was
unconscionable as a matter of law. Id. at 560.
The Texas Supreme Court upheld the Mandell
standard, holding that if an attorney hired on a
contingency fee basis is discharged without cause
before representation is completed, the attorney may
seek compensation in quantum meruit or in a suit to
enforce the contract by collecting the fee from any
damages the client subsequently recovers. Both
remedies are subject to the prohibition against charging
and collecting an unconscionable fee. Id. at 561.
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dealt with in a fair manner that is fully disclosed to the
firm’s clients.

4.

In Sanes v. Clark,
25 S.W. 3d 800 (Tx. App. – Waco 2000, pet.
denied), the Waco Court of Appeals voided a
contingent fee agreement with the following language:

6.

Lawyers sometimes charge nonrefundable
retainers
both in connection with complex contingent fee
arrangements and with hourly billing arrangements.
These arrangements can create problems, as held in
Cluck v. Commission for Lawyer Discipline, 214 S.W.
3d 736 (Tex. App. – Austin 2007, no pet). In this case,
the attorney agreed to represent a client in a divorce
case and the attorney required that the client pay a
nonrefundable retainer in the amount of $15,000. The
retainer agreement provided that “lawyer fees are to be
billed at $150 per hour, first against the nonrefundable
fee, and then monthly thereafter. Additional nonrefundable retainers as requested.” The contract states
that “no part of the legal fee is to be refunded” should
the case be discontinued, or settled in any other matter.”
Id. at 737. The client paid the initial $15,000
nonrefundable retainer, and then the case was put in
abeyance when it appeared that the client might
reconcile with her husband. Subsequently, the client
requested the lawyer resume work on the divorce, and
the lawyer requested an additional $5,000
nonrefundable fee as well as an increase in his hourly
rate to $200 per hour. The client paid the additional
nonrefundable fee and the lawyer resumed work on the
case. The client later terminated the lawyer because she
was dissatisfied with the progress the lawyer made on
her case. She also demanded the lawyer refund the
portion of the $20,000 that had not been expended, but
the lawyer refused. Id. at 738.
The court found the $20,000 paid to the attorney
was not a true retainer, because the fee had not been
earned simply because it was designated as
nonrefundable. Id. at 740. Advance fee payments must
be held in a trust account until they are earned. The
court found that the attorney violated Rule 1.14(a) of
the Texas Disciplinary Rules of Professional Conduct
because he deposited an “advance fee payment”
directly into his operating account when it belonged, at
least in part, to the client. Id.
The court found that in accordance with Opinion
431 by the Texas Committee on Professional Ethics, a
nonrefundable retainer would be appropriate under the
following circumstance:

“I/we fully authorize my said attorney to
bring suit, if necessary, and to prosecute the
same to final judgment and to compromise
and settle this claim, with or without suit, in
any manner which they may deem necessary,
including signing my/our names to finalize
such settlement.” Id. at 805.
The Court held that this provision violated Rule
1.02(a)(2) of the Texas Disciplinary Rules of
Professional Conduct, because an attorney is required
to abide by a client’s decision regarding whether or not
to accept a settlement offer. Id.
5.

In a recent arbitration, Chambers v. O’Quinn
(Tex. App. – Houston [1st Dist.[ Oct. 1, 2009)
Houston plaintiffs’ lawyer John O’Quinn was ordered
to pay $35.7 million in damages to a class of 3,450
former breast implant clients who alleged his firm
overcharged them for expenses. With interest and
attorneys’ fees, the award could require O’Quinn’s firm
to pay as much as $58 million. The claimants in the
arbitration alleged O’Quinn’s firm wrongfully
deducted “Breast Implant General Expenses,” which
were comprised of the costs of taking depositions that
were relevant to all of the suits and other common
expenses. A charge of 1.5 percent of the settlement
amount was deducted from each client’s settlement
check.
The arbitration panel found that the fee
agreements between O’Quinn’s firm and the class
members did not allow for the deduction of General
Breast Implant Expenses. As a result, the panel found
that O’Quinn’s firm breached a fiduciary duty to the
clients, because the Breast Implant General Expense
account had run a surplus since 2000, the firm never
audited the account, and it never informed the class
members of the surplus. As a result of the breach of
fiduciary duty, the majority ordered a partial forfeiture
of $25,000,000 of O’Quinn’s fees pursuant to the Arce
decision. The panel only ordered a partial forfeiture of
the fees, because it found that the class members may
have benefited from the use of the Breast Implant
General Expenses. Therefore forfeiture was ordered
even though one of the arbitrators noted that “plaintiffs’
lawyers have been struggling for years” on how to
handle general expenses in a mass tort case, and
O’Quinn’s model for handling general expenses which
called for a deduction of 1.5 percent from each
settlement was “very close to perfect”. Very close to
perfect is not good enough, and expenses have to be

“If the lawyer can substantiate that other
employment will probably be lost by
obligating himself to represent the client,
then the retainer fee should be deemed earned
at the moment it is received. If a fee is not
paid to secure the lawyer’s availability and to
compensate him for lost opportunities, then it
is a prepayment for services and not a true
retainer. “A fee is not earned simply because
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employment in the matter. A lawyer is not
permitted to enter into an agreement with a
client for a payment that is denominated a
‘non-refundable retainer’ but that includes
payment for the provision of future legal
services rather than solely for the availability
of future services.”

it is designated as non-refundable. If the
(true) retainer is not excessive, it will be
deemed earned at the time it is received, and
may be deposited in the attorney’s account.”
Id. (Internal citations omitted).
Following the decision in the Cluck case, Ethics
Opinion number 611 was issued in September, 2011.
The question presented was,

The Ethics Committee concluded that any advance
payment that does not meet the requirements for a nonrefundable retainer must be deposited in a trust or
escrow account from which amounts may be
transferred to the lawyer’s operating account only when
earned under the terms of the agreement with the client.
The lesson to be learned from Ethics Opinions 431
and 611 and the Cluck case is to be careful about the
use of non-refundable retainers, and to set them at a
reasonable amount that is based on the lawyer’s loss of
other opportunities as a result of accepting
representation of the client’s case.

“is it permissible under the Texas
Disciplinary Rules of Professional Conduct
for a lawyer to include in an employment
contract an agreement that the amount
initially paid by a client with respect to a
matter is a ‘non-refundable retainer’ that
includes payment for all of the lawyer’s
services on the matter up to the time of trial.”
Here the lawyer proposed that the client would pay at
the outset an amount denominated as a “non-refundable
retainer that will cover all services of the lawyer on the
matter up to the time of any trial in the matter.” The
proposed agreement also stated that, if a trial is
necessary in the matter, the client would be required to
pay additional legal fees for services at and after trial.
The lawyer proposed to deposit the client’s payment
into the lawyer’s operating account.
The Ethics Committee after reviewing Ethics
Opinion 431 and the Cluck decision, determined that
the proposed arrangement was not a true nonrefundable retainer. The Ethics Committee stated its
holding as follows:

7.

In Ballesteros v. Jones,
985 S.W.2d 485 (Tex. App. – San Antonio 1999),
the court found that a contingent fee agreement in
connection with a divorce of a common law marriage
was valid and enforceable, distinguishing such a case
from more traditional divorces with the following
language:
“While rarely justified in divorce actions,
contingent fee contracts may be appropriate in
a situation such as this. If the marriage is not
established, plaintiff may recover nothing, a
situation differing sharply from a divorce case
involving a ceremonial marriage in which
each party will obtain a recovery of some
sort.” 985 S.W.2d 485, 497.

“A legal fee relating to future services is a
non-refundable retainer at the time received
only if the fee in its entirety is a reasonable
fee to secure the availability of a lawyer’s
future services and compensate the lawyer
for the preclusion of other employment that
results from the acceptance of employment
for the client. A non-refundable retainer
meeting this standard and agreed to by the
client is earned at the time it is received and
may be deposited in the lawyer’s operating
account. However, any payment for services
not yet completed does not meet the strict
requirements
for
a
non-refundable
retainer…and must be deposited in the
lawyer’s trust or escrow account.
Consequently, it is a violation of the Texas
Disciplinary Rules of Professional Conduct
for a lawyer to agree with a client that a fee is
non-refundable upon receipt whether or not it
is designated a ‘non-refundable retainer,’ if
that fee is not in its entirety a reasonable fee
solely for the lawyer’s agreement to accept

8.

In Eich v. Maceau,
1996, an unpublished opinion (which has
nevertheless received considerable publicity), the
Colorado Court of Appeals upheld a trial court judgment
in favor of a client who sued her lawyer asserting that a
one-third contingent fee was excessive and
unreasonable. The client was injured in an automobile
accident caused by an uninsured drunk driver. The client
had $100,000 in uninsured motorist coverage and
$70,000 in medical expenses. Not surprisingly, the
insurance company tendered its policy limits on the
uninsured motorist policy within a matter of months. The
lawyer took one-third and distributed two-thirds to the
client. The Colorado courts found the fee excessive,
notwithstanding the fact that the lawyer had also
unsuccessfully attempted to secure additional recovery
from the uninsured motorist and from the night club
where he got drunk.
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Association Standing Committee on Ethics and
Professional Responsibility had previously ruled that
using credit cards for the payment of legal fees was
acceptable.
After warning about the dangers of
unconscionability under Rule 1.04(a), the Ethics
Committee found that there was nothing inherently
illegal or unconscionable about the arrangement as
stated. The Ethics Committee though stated that a
different rule applies if the client disputes the fee. In
that circumstance it would not be permissible for the
credit card payment arrangement to negate the
requirement that an attorney hold disputed funds
separately until the dispute is resolved in accordance
with Rule 1.14(c) of the Texas Disciplinary Rules of
Professional Conduct. Therefore, in the event that a
dispute exists, the lawyer may charge the client’s credit
card for the disputed amount, but the lawyer may not
place that amount in his operating account. The Ethics
Committee concluded as follows:

9.

Several Recent Ethics Opinions
In April, 2008, the Professional Ethics Committee
for the State Bar of Texas issued Ethics Opinions
numbers 581 and 582. Opinion 581 framed the issue as
follows:
“May a lawyer entering into an agreement to
defend a client in litigation include in the
engagement agreement with the client a
provision that requires the client to pay
defense expenses incurred by the lawyer if
the lawyer is later joined as a defendant in the
litigation?”
The lawyer previously had been engaged to defend
clients in lawsuits brought by beneficiaries of estates.
In some of these cases, the lawyer was joined as a
defendant by the plaintiff beneficiaries based on
allegations of fraud and conspiracy between the lawyer
and the client to breach fiduciary duties. The lawyer
contended that his joinder in those instances was
merely a tactic to dissuade the lawyer from appearing
as counsel for the defendants in the litigation. In the
past, the lawyer had been forced to bear the costs of the
lawyer’s defense. In the engagement letter, the lawyer
sought to have the client bear the lawyer’s defense
expenses in the event that the lawyer was sued by the
beneficiaries.
After discussing the lawyer’s obligation to ensure
that there was no conflict with the client at the outset of
the representation, the Ethics Committee concluded
that such a provision in an engagement letter would be
permissible under the following circumstances:

“The Texas Disciplinary of Professional
Conduct does not prohibit a lawyer’s
charging a credit card for attorneys’ fees that
have been earned by the lawyer provided the
client consents and the client’s ability to
challenge a disputed statement for legal fees
is preserved.”
Several important ethics opinions related to attorneys’
fees were issued in 2011. In Opinion 606 issued in May
2011, the question was:
“Under the Texas Disciplinary Rules of
Professional Conduct, is a lawyer permitted
to continue to hold in the lawyer’s trust
account unearned fees paid by a client and
otherwise repayable to the client if
continuing to hold the unearned fees is based
only on the lawyer’s belief, in the absence of
a claim asserted, that the client may have
improperly or illegally obtained the funds
paid by the client?”

“Under the Texas Disciplinary Rules of
Professional Conduct, a lawyer-client
engagement letter may include a provision
under which the client agrees to pay the
defense expenses incurred by the lawyer in
the event of a joinder of the lawyer as a
defendant in the client’s litigation provided
that (1) the agreement does not prospectively
limit in any way the lawyer’s liability to the
client for malpractice and (2) the obligation
for payment of the lawyer’s legal defense
fees and the obligation to pay the fees billed
by the lawyer for his work do not taken
together
constitute
a
compensation
arrangement that would be unconscionable
within the meaning of Rule 1.04(a).”

This ethics opinion dealt with a lawyer who represented
a client in a criminal case and has earned a portion of
the fee paid by the client. When the representation
ended, the lawyer was concerned that the money paid
to the lawyer by the client may have been obtained
fraudulently by the client. The Ethics Committee
concluded as follows:

In Ethics Opinion 582, the lawyer sought to enter into
a fee arrangement whereby if payment was not made to
the lawyer within thirty days after the invoice went out,
the lawyer could charge the client’s credit card for the
amount of the invoice. The Ethics Committee initially
confirmed that both it and the American Bar

“Under the Texas Disciplinary Rules of
Professional Conduct, a lawyer is not
permitted to continue to hold in the lawyer’s
trust account unearned fees that are otherwise
repayable to a client under the fee agreement
24
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lawyer’s fee or expenses. Relying on Thomas v.
Findlater Hardware Company, 205 S.W. 31, 109 Tex.
235 (Tex. 1918), the Ethics Committee found that the
proposed security interest was not an attorneys’ lien
granted under Texas law within the meaning of Rule
1.08(h)(1). Instead, the proposed security interest was
to be created by contractual agreement between the
lawyer and his client, and therefore, was prohibited by
Rule 1.08(h).

between the lawyer and client if continuing to
hold the unearned fees is based only on the
lawyer’s belief, in the absence of a claim
asserted, that the client may have improperly
or illegally obtained the funds paid by the
client. The lawyer is not permitted to
communicate with possible claimants to
determine the existence of unasserted claims
to funds to which the client is otherwise
entitled.”

Conclusion
Below, in no particular order, are thoughts and
suggestions to minimize the risk of a client suing over a
fee dispute:

In Ethics Opinion Number 610, issued in August 2011,
the question presented to the Ethics Committee was:
“Under the Texas Disciplinary Rules of
Professional Conduct, is a lawyer permitted
to acquire, by agreement with his client, a
security interest in the subject matter of
litigation that the lawyer is conducting for the
client in order to secure payment of the
lawyer’s fee with respect to the litigation?”

1.

2.
By way of background, the lawyer and his client
entered into a contingent fee agreement with respect to
litigation which provided that the client would grant the
lawyer as a means of securing payment of the fee due
to the lawyer in the matter, a security interest in the
cause of action for personal injury that was the subject
of the litigation.
The Ethics Committee considered Rule 1.08(h) of
the Texas Disciplinary Rules of Professional Conduct,
which prohibits a lawyer from acquiring a proprietary
interest in a cause of action or subject matter of
litigation that the lawyer is handling for a client with
two limited exceptions:

3.

4.

A lawyer shall not acquire a proprietary
interest in the cause of action or subject
matter of litigation the lawyer is conducting
for a client, except that the lawyer may:
(1) acquire a lien granted by law to secure the
lawyer’s fee or expenses; and
(2) contract in a civil case with a client for a
contingent fee that is permissible under Rule
1.04”

5.

With this background in mind, the Ethics Committee
held that a security interest in a litigation matter is not
an essential part of a contingent fee agreement that is
permitted under Rule 1.04, and the fact that a
contingent fee is permissible does not make a security
interest to secure such a fee also permissible. The
security interest must itself satisfy the requirements of
Rule 1.08(h). The Ethics Committee then went on to
analyze whether or not the contractual lien in the fee
agreement would be a lien granted by law to secure the

6.
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Honestly evaluate the risks of the case. If you
have a client injured by an uninsured drunk
driver, whose only recovery will be on her
own uninsured motorist policy, send a demand
letter and secure the client that money without
charging a fee.
Be wary of “ratcheting contingencies,” when
you control the ratchet. If you agree to a lower
fee if a case is settled before suit is filed, use
reasonable efforts to settle the case before suit
is filed and confer with the client before filing
suit, as opposed to simply ratcheting your fee
up unilaterally.
Explain the conflicts of both contingency and
hourly fees to the client. Tell the client it is
usually in their best interest to pay an hourly
fee and encourage them to do so if they can.
Remember, the case you want on a contingent
fee is the very one on which they should pay
hourly: they should know that before signing
a contract with you.
If you are going to charge more than the
“industry standard” of one-third, be prepared
to defend your fee, both to the client and a
court, by reference to the factors set out in
Rule 1.04 of the Texas Rules of Professional
Conduct.
Never take more than the client. Settlements
which provide for a contingent fee plus
expenses can result in the lawyer getting more
money from the settlement than the client. Put
simply, it just violates some gut level instinct
for the lawyer to get more money than the
client out of a settlement, and most juries
agree.
At the time of closing, explain to your client
that they have the right to challenge your fee
as excessive. Your contract with the client is
only enforceable if it is reasonable, and you
should tell the client so.
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It is presumed that the usual and customary attorney’s
fees for a claim of the type described in section 38.001
are reasonable. The presumption may be rebutted.
§ 38.004. Judicial Notice
The court may take judicial notice of the usual and
customary attorney’s fees and of the contents of the
case file without receiving further evidence in:

Attached hereto as Appendix No. 4 is a proposed retainer
letter for those clients who engage you on an hourly
basis.
VIII. PROVING ATTORNEY’S FEES
A.
Recovering Attorney’s Fees by Statute
Texas law does not generally permit recovery
of attorneys’ fees unless authorized by statute or
contract. Tony Gullo Motors I, L.P. v. Chapa, 212
S.W.3d 299 (Tex. 2006). This rule is known as “the
American Rule.” Id. Absent a contract or statute, trial
courts do not have inherent authority to require a
losing party to pay the prevailing party’s fees. Id.; see,
e.g., Buckhannon Bd. & Care Home, Inc. v. W.
Virginia Dep’t of Health & Human Res., 532 U.S.
598, 602 (2001) (“In the United States, parties are
ordinarily required to bear their own attorney’s fees—
the prevailing party is not entitled to collect from the
loser. Under this ‘American Rule,’ we follow a
general practice of not awarding fees to a prevailing
party absent explicit statutory authority.”)
Several statutes that provide for the recovery of
attorney’s fees. This paper will discuss the most
commonly cited statute, Chapter 38 of the Texas Civil
Practice and Remedies Code.

(1) a proceeding before the court; or
(2) a jury case in which the amount of
attorney’s fees is submitted to the court by
agreement.
§ 38.005. Liberal Construction
This chapter shall be liberally construed to
promote its underlying purposes.
§ 38.006. Exceptions
This chapter does not apply to a contract issued
by an insurer that is subject to the provisions of:
(1)
(2)
(3)
(4)

Title 11, Insurance Code;
Chapter 541, Insurance Code;
Chapter 9, Insurance Code;
the Unfair Claim Settlement Practices Act
(Subchapter A, Chapter 542, Insurance
Code); or
(5) Subchapter B, Chapter 542 Insurance Code.

Texas Civil Practice and Remedies Code
Chapter 38 provides as follows:

Chapter 38 provides for the recovery of attorneys’ fees
for a prevailing plaintiff, but does not provide for the
recovery of fees for a prevailing defendant who was not
successful on a counterclaim, but merely defends
against a claim. See Brockie v. Webb, 244 S.W.3d 905,
910 (Tex. App.—Dallas 2008, pet. denied); Energen
Res. MAQ, Inc. v. Dalbosco, 23 S.W.3d 551, 558 (Tex.
App. Houston [1st Dist.] 2000, pet. denied).
With regard to demand and presentment, the
plaintiff must plead and prove that it presented its claim
for payment to the defendant or defendant’s authorized
agent. Goodwin v. Jolliff, 257 S.W.3d 341, 349 (Tex.
App.—Fort Worth 2008, no pet.). No particular form
of demand or presentment is required. Id. at 349.
Presentment is simply a demand or request for payment
and can be either written or oral. Id. In addition, there
is no requirement that a plaintiff must present its claim
at least 30 days prior to suit, and the claim can be made
either before or after filing suit. Brd of Cty. Comm’rs v.
Amarillo Hosp. Dist., 835 S.W.2d 115, 127 (Tex.
App.—Amarillo 1992, no writ); VingCard A.S. v.
Merrimac Hospitality Sys., 59 S.W.3d 847, 868 (Tex.
App.—Fort Worth 2001, pet. denied). The act of filing
suit alone is not sufficient to constitute a demand and
presentment under the statute. Goodwin, 257 S.W.3d at
349.
The requirement of being represented by an
attorney covers in-house counsel, a law firm
represented by one of its own attorneys, and an attorney

§ 38.001. Recovery of Attorney’s Fees

A person may recover reasonable attorney’s
fees from an individual or corporation, in
addition to the amount of a valid claim and
costs, if the claim is for:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
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rendered services;
performed labor;
furnished material;
freight or express overcharges;
lost or damaged freight or express;
killed or injured stock;
a sworn account; or
an oral or written contract.

§ 38.002. Procedure for Recovery of Attorney’s Fees
To recover attorney’s fees under this chapter:
the claimant must be represented by an
attorney;
the claimant must present the claim to the
opposing party or to a duly authorized agent
of the opposing party; and
payment for the amount owed must not have
been tendered before the expiration of the
30th day after the claim is presented.
§ 38.003. Presumption
26
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Johnson v. Ga. Hwy. Exp., Inc., 488 F.2d 714, 717–19
(5th Cir. 1974).
The attorneys’ fees must be reasonable and
necessary. The Texas Supreme Court has adopted eight
factors to be used by the fact finder to determine the
reasonableness of attorneys’ fees, which are similar to
the lodestar factors set out above:

who represents herself. Tesoro Pet. Corp. v. Coastal
Ref. & Mktg., Inc., 754 S.W.2d 764, 766-767 (Tex.
App.—Houston [1st Dist.] 1988, writ denied) (in-house
counsel entitled to recover attorneys’ fees); Campbell,
Athey & Zukowski v. Thomasson, 863 F.2d 398, 400
(5th Cir. 1989) (law firm entitled to fees after being
represented by own attorney); Beckstrom v. Gilmore,
886 S.W.2d 845, 847 (Tex. App.—Eastland 1994, writ
denied) (pro se attorney entitled to attorney-client
relationship).

(1) The time and labor required, the novelty
and difficulty of the questions involved,
and the skill required to perform the legal
services properly;
(2) The likelihood that the acceptance of the
particular employment will preclude other
employment by the attorney;
(3) The fee customarily charged in the locality
for similar legal services;
(4) The amount involved and the results
obtained;
(5) The time limitations imposed by the client
or by the circumstances;
(6) The nature and length of the professional
relationship with the client;
(7) The experience, reputation, and the ability
of the attorney performing the legal
services;
(8) Whether the fee is fixed or contingent on
results obtained.

B.
1.

Proving Up Attorneys’ Fees in Court
The Lodestar Calculation
Texas courts, like federal courts, utilize the
lodestar method to calculate fees. The lodestar method
calculates fees by multiplying the number of hours
expended by an hourly rate, the reasonableness of
which is determined by a variety of factors. The factors
include:
(1)
(2)
(3)
(4)

Benefits obtained for the plaintiff;
The complexity of the issues involved;
The expertise of the attorney;
The attorney’s inability to accept other
legal work; and
(5) The hourly rate customarily charged in the
region for similar legal work.
Gen. Motors Corp. v. Bloyed, 916 S.W.2d
949, 960 (Tex. 1996).

Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819,
819 (Tex. 1997). These factors are taken directly from
Texas Disciplinary Rule of Professional Conduct
1.04(b), one of the few disciplinary rules that defines
civil standards.
When proving attorneys’ fees, it is important for
the testifying attorney to discuss the Anderson factors
set forth above as well as a discussion that the hourly
rates for the attorneys and paralegals that worked on the
case were reasonable given their respective training and
experience. The testifying attorney should also discuss
the nature and extent of the legal services performed
and that the number of hours worked in the case were
reasonable and necessary. Upon proving the
reasonableness and necessity of the rate and hours, then
the testifying attorney should discuss the lodestar
factors and whether the attorney believes that an
upward or downward adjustment is required after
application of the lodestar factors.

The plaintiff should provide a lodestar figure calculated
by multiplying the total hours reasonably spent
working on the case by the reasonable hourly rate for
the work.
The lodestar calculation may be adjusted upward
or downward depending on the Johnson factors. The
Johnson factors include:
(1) The time and labor required;
(2) The novelty and difficulty of the
questions;
(3) The level of skill required;
(4) The effect on other employment of the
attorney;
(5) The customary fee;
(6) Whether the fee is fixed or contingent;
(7) Time limitations imposed by the client or
the circumstances;
(8) The amount of money involved and the
results obtained;
(9) The experience, reputation, and the ability
of the attorney;
(10) The undesirability of the case;
(11) The nature and length of the attorney’s
relationship with the client;
(12) Awards in similar cases.

2.

Lodestar is Presumed Reasonable
The Texas Supreme Court has recently reviewed
the proper application of the lodestar method in
determining contested attorney’s fees. In El Apple I,
Ltd. v. Olivas, 370 S.W.3d 757 (Tex. 2012), the court
addressed two issues in a fee-shifting case involving
employment discrimination and retaliation claims
brought pursuant to the Texas Commission on Rights
27
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rule and had been hard to apply consistently. The courts
of appeals have disagreed about what makes two claims
inextricably intertwined—some focus on the
underlying facts, others on the elements that must be
proved, and others on some combination of the two.
Some did not require testimony that claims are
intertwined, while others did. When faced with fraud
and breach of contract claims, some have held the are
claims inextricably intertwined, and others just the
opposite.
The Supreme Court announced the new rule in
Tony Gullo Motors v. Chapa, 212 S.W.3d 299 (Tex.
2006). The Supreme Court stated that “[t]o the extent
Sterling suggested that a common set of underlying
facts necessarily made all claims arising therefrom
‘inseparable’ and all legal fees recoverable, it went too
far. Id. at 313. The emphasis is now on an analysis of
the discrete legal services, to determine whether those
services advance both a recoverable and an
unrecoverable claim. If so, they do not need to be
segregated. In other words, instead of concentrating on
intertwined facts, courts now concentrate on
intertwined legal services.
As an example, the Supreme Court stated:

Act. The high court determined that the trial court
evidence was insufficient to make a lodestar
calculation, and the case was remanded to the trial
court. The court went through a detailed analysis about
the method in which the lodestar calculation should be
made. Importantly, the court accepted the premise that
the lodestar presumptively produces a reasonable fee,
noting that exceptional circumstances may justify
enhancements to the lodestar number. However, the
court determined that the base lodestar in this case
could not be determined because the trial court did not
have legally sufficient evidence to calculate the fee.
The court made it clear that this evidence must include
documentation of the services performed, who
performed them, and the hourly rate then, along with
their date and how much time the work required.
The Supreme Court recognized that in the past
courts have regularly accepted attorneys’ fee
applications that included lawyers’ affidavits with
estimates of the number of hours spent on a case. The
court also recognized that the attorneys in the El Apple
case may not even have contemporaneous billing
records available. Nevertheless, the lawyers seeking
attorneys’ fees were instructed to reconstruct their work
to provide the information that the trial court needed to
perform a meaningful review of their fee application.
The El Apple court also commented that the case
involved another indicator of a reasonable fee. The
opposing party provided evidence of its fees. The court
commented that this evidence was a “sure” indicator of
a reasonable fee. This statement is contrary to the case
of MCI Telecomms. Corp. v. Crowley, 899 S.W.2d 399
(Tex. App. 1995) in which it was stated that the
opposing party’s fees are irrelevant.

Requests for standard disclosures, proof of
background facts, depositions of the primary
actors, discovery motions and hearings, voir
dire of the jury, and a host of other services
may be necessary whether a claim is filed
alone or with others. To the extent such
services would have been incurred on a
recoverable claim alone, they are not
disallowed simply because they do double
service. Id.

C. Segregation
For actions involving multiple claims, the
segregation rules have changed drastically. For many
years, Texas lawyers operated under the segregation
rules of Stewart Title Guaranty Co. v. Sterling, 822
S.W.2d 1 (Tex. 1992).
The Sterling case held that as a general rule “the
plaintiff is required to show that [attorney’s] fees were
incurred while suing the defendant sought to be
charged with the fees on a claim which allows recovery
of such fees.” Id. at 10. But the Supreme Court added
an exception to the general rule when the causes of
action involved in the suit are dependent upon the same
set of facts or circumstances and are so “intertwined to
the point of being inseparable.” Id. at 11. In that
situation, the party suing for attorneys’ fees may
recover the entire amount covering all of the claims,
even if some of the claims would not support an award
of attorney’s fees.
Under that old rule, the emphasis was on the facts
and circumstances that gave rise to the claims.
However, the exception had threatened to swallow the

With regard to proof, the Supreme Court
held:
This standard does not require more precise
proof for attorney’s fees than for any other
claims or expenses. Here, Chapa’s attorneys
did not have to keep separate time records
when they drafted the fraud, contract, or
DTPA paragraphs of her petition; an opinion
would have sufficed stating that, for example,
95 percent of their drafting time would have
been necessary even if there had been no
fraud claim. The court of appeals could then
have applied standard factual and legal
sufficiency review to the jury’s verdict based
on that evidence. Id. at 314.
Finally, the Supreme Court included a fallback if a
party fails to provide evidence of segregation when
segregation is required. The Supreme Court held that
evidence of unsegregated fees for the entire case
28
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and exhibits did not provide any help in
determining the qualifications, if any, of
the legal assistants, the nature of the work
performed, or the hourly rate being
charged. The Court, therefore, held that:
iii. [T]he evidence concerning the work
performed by the legal assistants is
legally insufficient to support the award.

constitutes some evidence of what the segregated
amount should be. Id. at 314. Therefore, in a case where
segregation was required, but the attorney failed to
introduce evidence of segregation, remand is required.
Id.
Remember, whether fees should be segregated is a
question of law, and the issue of proper segregation is
a mixed question of law and fact. Penhollow Custom
Homes, LLC v. Kim, 320 S.W.3d 366 (Tex. App — El
Paso, 2010, no pet.); Endsley Electric, Inc. v. Altech,
378 S.W.3d 15 (Tex. App. — Texarkana 2012, no pet.).

Id. (emphasis added).
Activities performed by paralegals that fall under
the realm of “substantive legal work,” include:

D. Paralegal Fees
Paralegal fees are not automatically recoverable as
a subset of attorneys’ fees. To recover for paralegal fees
in connection with the recovery of attorneys’ fees, the
paralegal must have performed work that has
traditionally been done by an attorney. Gill Sav. Ass’n
v. Intl. Supply Co., 759 S.W.2d 697, 702 (Tex. App.—
Dallas 1988, writ denied). In addition, the evidence
must establish all of the following:
1)

2)

3)
4)
5)

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)

the paralegals are qualified through
education, training or work experience to
perform substantive legal work;
the substantive legal work was performed
under the direction and supervision of an
attorney;
the nature of the legal work performed;
the hourly rate charged for the paralegal
was reasonable and necessary; and
the number of hours expended by the
paralegals were reasonable and necessary.

ii.

conducting client or witness interviews;
drafting documents;
assisting with answering discovery;
drafting correspondence;
drafting pleadings;
summarizing depositions;
summarizing documents;
attending depositions;
attending court hearings;
attending trial.

When proving a reasonable attorney fee, the attorney
should testify that that the hourly rate charged for the
paralegal work was reasonable. It is not sufficient to
testify simply about the total amount of paralegal fees.
Clary Corp., 949 S.W.2d at 470; see also Moody, 828
S.W.2d at 248 (invoices listing the total cost for various
services performed by a paralegal were not sufficient to
support the award of fees). For more information about
the definition of paralegal standards and substantive
legal work, see State Bar of Texas Paralegal Division,
txpd.org (last visited Aug. 27, 2015).
As a final point regarding paralegal fees,
remember that just because your client has agreed to
pay you for all the fees incurred by your paralegal on
the case, this does not mean that all of the fees are
recoverable in litigation. It may be advisable to state in
your fee agreement that from time to time, a paralegal
may perform clerical services out of necessity, but that
the client still agrees to pay the paralegal rate for all
hours. The client should know that you will keep this
to a minimum but that it does happen.

See id.; see also Clary Corp. v. Smith, 949 S.W.2d 452,
469–70 (Tex. App.—Fort Worth 1997, writ denied)
(outlining the requirements necessary for recovery and
finding evidence legally insufficient for recovery);
Moody v. EMC Servs, 828 S.W.2d 237, 248 (Tex. App.
— Houston [14th Dist.] 1992, writ denied) (outlining
the requirements necessary for recovery and finding
evidence legally insufficient for recovery); Multi-Moto
Corp. v. ITT Commercial Fin. Corp., 806 S.W.2d 560,
571 (Tex. App.—Dallas 1991, writ denied) (outlining
the requirements necessary for recovery).
In Gill Savings, the Dallas Court held that
paralegal fees are includable in an attorneys’ fee award,
but require additional proof, stating:
i.
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E.

Reviewing Attorney’s Fees on Appeal
An appellate court will review a trial court’s award
for attorney’s fees using a factual sufficiency of the
evidence standard. See Barker v. Eckman, 213 S.W.3d
306 (Tex. 2006). The court, when reviewing a jury’s
verdict, will uphold the jury’s determination unless
after considering all the evidence the verdict was
contrary to the overwhelming weight of the evidence.
Austin ISD v. Manbeck, No. 03-09-00682-CV, 2011
WL 1105720 (Tex. App.—Austin Mar. 23, 2011).
In many cases, the award of attorney’s fees is

Having determined that a legal assistant’s
time is properly includable in an
attorney’s fee award under certain
conditions, we turn to Gill’s alternative
argument that International did not put on
the necessary proof to substantiate the
award. Gill Savings, 759 S.W.2d at 705.
The Court then found that the testimony
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appellate fees was an abuse of discretion. Id. at 431.
The Court of Appeals agreed, noting that while a trial
court has the “discretion to grant less than the requested
amount upon an appropriate showing of
reasonableness, we conclude that the trial court abused
its discretion in awarding no attorney’s fees for appeal
in the face of uncontroverted evidence of the fees
incurred and anticipated.” Id. at 432 (citing Ragsdale,
801 S.W.2d at 882) (Texas Supreme reverses trial court
award of $150 in attorney’s fees when uncontroverted
testimony was that fees incurred were $22,500,
including fees incurred on appeal); and Lee v. Perez,
120 S.W.3d 463, 469-70 (Tex. App.—Houston [14th
Dist.] 2003, no pet.) (trial court’s award of no appellate
fees reversed, trial court has discretion to award more
or less than amount sought, but no discretion to award
zero when evidence of appellate fees is reasonable and
uncontested).

based on actual damages. In such cases, when an
appellate court reduces the amount of actual damages,
the court will also remand the case for a trial on fees
unless the court is “reasonably certain that the jury was
not significantly influenced by the erroneous amount of
damages it considered.” See Barker, 213 S.W.3d at
314. In Barker, the Texas Supreme Court held that the
appellate court erred by not remanding the case for a
new trial after actual damages were reduced from
$111,983.58 to $16,180.14. Id. Not every reduction in
damages will require a reversal, however, because
actual damages in Barker were reduced by one-seventh
and attorney’s fees were based in part on such damages,
the court was not reasonably certain that the jury was
not significantly affected by the erroneous amount. Id.
IX. APPELLATE FEES
The case law regarding fees in the event of appeal
is miniscule compared to the volume of case law
regarding attorney’s fees through trial. However, the
principles for appellate fees appear to be identical to
those of trial fees. See Hunsucker v. Fustok, 238
S.W.3d 421 (Tex. App.—Houston [1st Dist.] 2007, no
pet.).

C. The Stringent Test Moves to Appellate Fees – A
New Trend?
Two cases in 2013 saw the stringent approach or
the teachings of El Apple I, Ltd. applied to overturn
conditional appellate attorney’s fee awards. In the first
case, Sentinel Integrity, the court held that the evidence
did not “contain sufficient evidence supporting the
amount of attorney’s fees incurred . . . on appeal.”
Sentinel Integrity Solutions, Inc. v. Mistras Group, Inc.,
414 S.W.3d 911, 930 (Tex. App.—Houston [1st Dist.]
2013, pet. filed). The Court explained that:

A. The Guiding Principles.
The guiding principles regarding appellate fees
are:
1)

2)

3)

4)
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they should be conditioned on success at the
appellate level, though if not, courts may
reform a judgment to make them conditional
upon success, so this is not the basis for a
reversible error;
a trial court’s award of attorney’s fees may
include appellate fees, Hunsucker, 238
S.W.3d at 431 (citing Neal v. SMC Corp., 99
S.W.3d 813, 818 (Tex. App.—Dallas 2003,
no pet.));
It is within the trier of fact’s discretion to
allow fees for an appeal, but not a
requirement, Hunsucker, 238 S.W.3d at 431
(citing Andersen - Greenwood & Co. v.
Martin, 44 S.W.3d 200, 221 (Tex. App.—
Houston [14th Dist.] 2001, pet denied)), and
now for an exception to No. 3 above, if the
testimony by movant for attorney’s fees is
uncontroverted and the opposing party had
“the means and opportunity of disproving the
testimony and fails to do so, the testimony
will be taken as true as a matter of law.” Id.
(citing Ragsdale, 801 S.W.2d at 882).

[t]he only evidence supporting the award of
appellate fees was [counsel’s] very general
testimony [the client] would incur about
$150,000 in fees if the case were appealed to
this Court and an additional $50,000 in fees
in the event of an appeal to the Texas
Supreme Court
Id. Consequently, the issue was remanded to the trial
court to determine the proper amount of appellate fees
so as “to conform to the applicable lodestar
calculations.” Id.
Over in the federal courts, the lodestar
requirements were also applied appellate fees in
Preston Exploration. Preston Exploration Co., LP v.
GSP, LLC, CIV.A. H-08-3341, 2013 WL 3229678 at
*12 (S.D. Tex. June 25, 2013). Preston sought
$425,000 in attorney’s fees and supported this figure
with expert testimony, including an appellate expert.
Id. at *12. Preston’s attorneys merely provided an
estimate of the total fee “rather than providing an
estimate as to how many hours the firms estimate the
appeal would take or the fees of the individuals who the
firms anticipate will be working the matter.”
Consequently, this blanket request was found not
sufficient to show the fee request was reasonable, and

B.

An Award of Zero is An Abuse of Discretion.
In Hunsucker, the trial court refused to award
attorney’s fees on appeal. 238 S.W.3d at 432. The
prevailing party, Dr. Fustok, claimed that the denial of
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employees in that firm if the shareholder has not taken
appropriate steps to ensure that clients are protected from
negligence and malpractice.
A lawyer being sued (or one contemplating the
filing of a legal malpractice case against) should read
O’Quinn v. State Bar of Texas, 763 S.W.2d 397 (Tex.
1988) to understand the application of the Rules to civil
liability. In O’Quinn, the defendant in a disciplinary
proceeding challenged the constitutionality of certain
disciplinary rules which were part of the previous “Code
of Professional Responsibility.” The State Bar defended
this challenge to the constitutionality of the Disciplinary
Rules on the theory that the Rules were not statutes and,
therefore, beyond the court’s jurisdiction for purposes of
determining constitutionality. The court ruled that the
disciplinary rules “should be treated like statutes.” 763
S.W.2d at 399. There appears to be no difference in the
current Texas Disciplinary Rules of Professional
Conduct which would cause the court to reach a different
result.

the request was denied without prejudice. Id. at *12.
Whether these decisions will take hold in other courts
remains to be seen.
X.

TEXAS DISCIPLINARY RULES OF
PROFESSIONAL CONDUCT
Paragraph 7 of the preamble to the Texas
Disciplinary Rules of Professional Conduct states that
they establish a “minimum standard of conduct, below
which no lawyer can fall without being subject to
disciplinary action.” Paragraph 8 observes, however,
that neglect of the responsibilities in the rules
compromises the public interest. Although paragraph 15
states that the rules do not undertake to define standards
of civil liability, it is generally accepted that the rules are
a part of the standard of care to which a lawyer is held,
even if they describe only the “minimum standards of
conduct.”
Paragraph 15 of the preamble states further that a
violation of a rule will not automatically give rise to a
private cause of action or create a presumption that a
legal duty to a client has been breached. A simple review
of the rules reveals the obvious truth of that statement:
the rules deal with such diverse subjects as confidential
communications, fees, conflicts of interest with present
and former clients, minimizing delays of litigation,
candor towards the tribunal, trial publicity, unauthorized
practice of law, and firm letterheads, to mention only a
few. While an inappropriate firm letterhead might
warrant discipline by the bar, it would not give rise to a
presumption that a client has been harmed thereby.
Rule 5.01 outlines responsibilities of a
supervisory lawyer and exposes such lawyers to
discipline for knowingly permitting violations by other
lawyers within the law firm. Comment 6 to the Rule
observes that a lawyer in a position of authority in a law
firm

Conclusion
The Texas Disciplinary Rules of Professional
Conduct do not set the standard of care for a legal
malpractice claim: they set a minimum standard of
conduct only. Testimony and proof of violations of the
disciplinary rules, if present, is probably admissible in
most legal malpractice cases.
XI.

ADDITIONAL
MISCELLANEOUS
THOUGHTS AND MUSINGS
The Good Faith Rule. Until 1989, attorneys
were protected by a "good faith" defense. Under this
defense, an attorney could avoid liability for even an act
contrary to the usual standard of professional conduct if
the lawyer committed the act of malpractice in "good
faith." The standard was a subjective one, focusing on
the individual defendant lawyer, not on the normally
prudent attorney.
The Texas Supreme Court, in Cosgrove v. Grimes,
774 S.W.2d 662 (Tex. 1989), abolished the subjective
good faith defense. In Cosgrove, the lawyer filed suit
days before limitations ran, but against the wrong party.
The lawyer defended claiming that he had relied in good
faith on information given by the client as to whom to
sue. The jury found that the lawyer had not exercised
ordinary care in investigating, but also found that his
reliance on the client's information was in good faith. In
striking down this defense, the court set a new, but
familiar, "objective" standard for evaluating a lawyers'
conduct: the conduct of a reasonably prudent attorney
under the same or similar circumstances (the same
standard used to judge other professionals).
Insurance Issues. Every lawyer should carry
insurance for professional mistakes. To refuse to do so is
to insult your client and exhibit a total lack of care for
them, since everyone inevitably makes mistakes. How

“should feel a moral compunction to make
reasonable efforts to ensure that the office,
firm or agency has in effect appropriate
procedural measures giving reasonable
assurances that all lawyers in the office
conform to these rules.”
Although not every violation of the rules gives rise to a
presumption that a duty to a client has been violated, for
which civil liability attaches, it is hard to imagine how a
violation of Rule 1.01(b)(1) would not give rise to such
a presumption:
“In representing a client, a lawyer shall not:
neglect a legal matter entrusted to the lawyer.”
The combination of these two rules might create
vicarious civil liability for a shareholder in a professional
corporation for all acts of negligence of all other
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include claims of failure to preserve error, since only a
judge can say whether, but for that failure, a different
result would have attached.
If the lawyer has more than one case for a client or
insurance company, assertion of a claim usually will
require the lawyer to withdraw immediately from all
representation, not just from the one case on which a
claim is asserted. Withdrawal may itself, however,
present problems, such as if a critical case is coming to
trial. The lawyer will always be held to the highest
standards by the court and the juries, so the prudent
lawyer will always look out for the client’s best interest,
even after the client has asserted a claim. Don’t hold
files, or do anything to disadvantage the client; revenge
is punished with punitive damages by juries.
Law Office Issues. Changing jobs and hiring help
has become a big headache. In Petroleum Wholesale,
Inc. v. Marshall, 751 S.W.2d 295 (Tex App—Dallas,
1988 orig. proceeding) the court eviscerated the
proverbial Chinese Wall strategy, by which a firm sought
to isolate a newly hired lawyer from certain cases that he
had knowledge of at his prior firm, in order to avoid
“vicarious disqualification.” The court held that “a
Chinese wall will not rebut the presumption of shared
confidences when an attorney in private practice has
actual knowledge of a former client’s confidences and he
thereafter undertakes employment with a firm
representing an adversary of the same client in that same
suit.” Id. at 300. This is a particularly troublesome issue
for lawyers leaving in-house counsel positions and for
large firms, where the departing lawyer may be exposed
to many more cases than he or she actually handles.
On October 30, 2009, a major decision in this area
was rendered In the Matter of: ProEducation
International, Inc., 587 F.3d 296 (5th Cir. 2009). By way
of background Kirk Kennedy, was an associate attorney
in the law firm of Jackson Walker, L.L.P. from February
2003 to November 2004. Another Jackson Walker
attorney, Lionel Schooler, had been representing
MindPrint, Inc., a creditor in the bankruptcy proceeding
of Pro Education International, Inc., since 1999.
Kennedy had no knowledge of or involvement with
MindPrint while at Jackson Walker. In September 2006,
Kennedy entered an appearance on behalf of Dr. Mark
D’Andrea, a creditor in the Pro Education proceeding.
Id. at 297. Upon motion by MindPrint, the bankruptcy
court disqualified Kennedy based on an imputed conflict
of interest, but declined to impose monetary sanctions.
The district court affirmed the bankruptcy court on both
issues. Id.
The Fifth Circuit reversed the disqualification
order. The Fifth Circuit outlined the standard for
determining a disqualifying conflict of interest as
follows:

do we feel about those who refuse to carry car insurance?
In the future, clients will likely shop for lawyers by
asking about such insurance. Lawyer’s liability
insurance is not like all insurance, however. Know what
your policy covers and what it does not.
“Tail coverage” is the rider to your policy that
covers you for acts done years ago, but asserted only
now. Without it, you are insured only for acts committed
from the date of the policy forward. Virtually all policies
are “Claims Made” policies, meaning they cover only
those claims that are asserted during the term of the
policy. Since few claims arise and are asserted during the
term of one annual policy, failure to purchase tail
coverage may be the equivalent of having no insurance.
Many policies are “cannibalizing” policies,
reducing policy limits to resolve claims by the cost of
defense. If you have such a policy, keep track of your
defense costs, as they may prevent you from being able
to settle after your limits have been reduced.
Proximate Cause Before a client and plaintiff’s
lawyer assert a claim, they should give consideration to
the proximate cause issues of the claim: but for the
malpractice, what would have happened. This is often
referred to as the “case-within-a-case”: to prevail, the
plaintiff must establish that, in the absence of
malpractice, the client would have had a better result.
For this reason, not every act of malpractice is a
malpractice case—just as every act of negligence behind
the wheel of a car is not a negligence case.
Proof of the departure from the duty of care is done
by expert witnesses. The proximate cause issue may,
however, in some instances require more than expert
testimony. Expert testimony that a certain witness would
have helped the case may not be enough: often
presentation of the claim will require the actual missing
testimony. One of the current active strategies of defense
counsel in legal malpractice cases is to allege that the
Plaintiff is really asserting a “lost opportunity” case. In
Kramer v. Lewisville Mem. Hospital, 858 S.W.2d 387
(Tex. 1993) the Texas Supreme Court ruled that a
plaintiff could not recover if all he could establish was
that he lost the opportunity for a cure or a better result in
a medical malpractice case: the plaintiff had to actually
establish that a better result would have attached. This
holding has not yet been extended to legal malpractice
cases, but is being asserted. Imagine, for example, a
plaintiff in a product liability case complains that the
plaintiff’s lawyer failed to preserve the product so that
testing could be done on it to establish a defect. The loss
of the product proves the negligence of the lawyer, but it
may also prevent the client from recovering on his legal
malpractice case because he cannot produce the product
to show that a different result would have occurred in the
absence of the loss of the product.
Appellate malpractice is a matter of law for the
court to decide, not the jury. Millhouse v. Wiesenthal, 775
S.W.2d 626, 627 (Tex. 1989). This would presumably

“The Fifth Circuit’s approach to ethical issues
has remained ‘sensitive to prevent conflicts of
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Texas Supreme Court further discussed the requirements
for a Chinese Wall. In re: American Home Products,
Corp., 985 S.W. 2d 68 (Tex. 1998).
The Texas Supreme Court recently considered the
issue of movement of support staff in In Re: Columbia
Valley Healthcare System, L.P., 320 S.W. 3d 819 (Tex.
2010). In this case, Yvonne and Alberto Leal hired
Magallanes & Hinojosa, P.C. to represent them in a
claim for medical malpractice against Columbia Valley
Healthcare System. Columbia Valley sought to
disqualify the Magallanes & Hinojosa law firm because
of its employment of Margarita Rodriguez. Ms.
Rodriguez had previously worked on the Leal case while
employed by Columbia Valley’s counsel, William Gault,
at Brin & Brin, P.C. Id. at 822. When Rodriguez left Brin
& Brin, she signed a confidentiality agreement
obligating her not to work on any matter that she had
previously worked on for Brin & Brin. Id.
Approximately eleven months after leaving Brin &
Brin, Rodriguez was hired by Magallanes as a legal
assistant. Magallanes hired Rodriguez with knowledge
that she had worked on the Leal case for Brin & Brin.
Magallanes orally instructed her not to work on any
case on which she had prior involvement, specifically
including the cases she had worked on at Brin & Brin.
Id. at 823. The firm did not have any written screening
policies in effect at the time of Rodriguez’s hiring.
Despite being instructed not to work on the Leal file,
Rodriguez did so on several occasions. Id.
The Supreme Court reiterated its holding in the
Phoenix Founders decision that the irrebuttable
presumption of having shared confidential information
with members of the new firm can only be rebutted by a
showing that:

interest’. Under this approach, a district court
is obliged to take measures against unethical
conduct occurring in connection with any
proceeding before it. Yet, depriving a party of
the right to be represented by the attorney of
his or her choice is a penalty that must not be
imposed without careful consideration.
Because of the severity of disqualification, we
do not apply disqualification rules
‘mechanically’ but we consider ‘all of the facts
particular to the case...in the context of the
relevant ethical criteria and with meticulous
deference to the litigant’s rights.’ Stated
plainly, this sanction ‘must not be imposed
cavalierly.’” Id. at 299-300 (Internal citations
omitted)
The Fifth Circuit went on to examine Texas Disciplinary
Rule of Professional Conduct 1.09 and Model Rules of
Professional Conduct Rule 1.9(b) and determined that
both rules require that a departing lawyer must have
actually acquired confidential information about the
former firm’s client or personally represented the former
client to remain under imputed disqualification. Id. at
301. Under Rule 1.09, Kennedy was conclusively
disqualified by imputation from representing D’Andrea
only while he remained at Jackson Walker. When
Kennedy entered his affiliation with Jackson Walker
without personally acquiring confidential information
about MindPrint, his imputed disqualification also
ended. Id. at 303. As a result, the bankruptcy court
should have considered Kennedy’s evidence of his lack
of involvement with MindPrint while at Jackson Walker.
Id.
Under both the Texas Rules and the ABA Model
Rules, Kennedy should have had the opportunity to
demonstrate that he did not obtain confidential
information regarding MindPrint during his time at
Jackson Walker. Kennedy presented uncontradicted
evidence that he was unaware of MindPrint’s
existence—let along Schooler’s representation of
MindPrint—during his affiliation with Jackson Walker.
In light of this evidence, Kennedy successfully showed
that his imputed disqualification ended when he left
Jackson Walker; therefore, his representation of
D’Andrea did not present a conflict of interest requiring
his disqualification. Id. at 304.
The problem is somewhat simpler, but still present
with support staff. In Phoenix Founders, Inc. v.
Marshall, 887 S.W.2d 831 (Tex. 1994), the court held
that the irrebuttable presumption of shared confidences
between lawyer/client and lawyer/firm do not apply to a
paralegal. An effective Chinese wall will protect against
a disqualifying conflict. Such a wall would presumably
also be admissible as a defense to a malpractice claim
against the lawyer losing the paralegal based on a
presumption of inappropriate shared confidences. The

1.

2.

The assistant was instructed not to perform
work on any matter on which she worked
during her prior employment, or regarding
which the assistant has information related to
her former employer’s representation; and
The firm took “other reasonable steps to
ensure that the assistant does not work on
matters on which the assistant worked during
the prior employment, absent client consent.”
Id. at 824.

The Supreme Court found that the Megallanes firm
satisfied the first prong of the test by instructing
Rodriguez not to work on the Leal case. However, the
court found that the firm failed to take other reasonable
steps to ensure that Rodriguez did not work on the Leal
case. Id. at 828. The court went on to hold that to satisfy
the second prong of the test, the firm needed to have at a
minimum formal, institutional measures to screen the
employee from the case. Id.
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measures that are used, the presumption of shared
confidences becomes conclusive if:
1.
2.

3.
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that you not "run up a big fee." In effect, the client wants
you to protect their interests fully, but at the same time
limit your involvement (and your fees) on the case or
business transaction. This type of "bargain basement
lawyering" is rife with problems when the lawyer
exercises discretion and fails to do some act which
results in the client being prejudiced.
Business With Clients. Don't do it, ever. A jury
will believe that you were representing the "Deal" in all
its legal aspects or you would not have been involved.
The client will expect that you are looking out for all
legal problems in the deal: that's why he consented to let
you in on it. Your burden will be the same as general
counsel: the unacceptable risk is being sued for advice
that you did not give to prevent a problem. If anything
happens (and it always does), no jury will view you
favorably.
Board of Directors. If you must attend, attend in
an advisory capacity and be prepared to give legal
advice. Once again, the obligation that you assume is
akin to general counsel. If you are tempted, talk to
attorneys who sat on the boards of banks in Texas. (Find
out if any of your associates are sitting on the board of
their brother-in-law's corporation.)
Non-Legal Staff. Don't let your secretary practice
law. Proof read everything. Follow up on instructions
given and assume nothing.
Warning Signs In Others. If someone is overly
depressed over debts or going through a divorce, give
them time off. If someone is drinking too much, get them
help. Do not turn over the firm's clients to someone who
you have reason to believe (or even suspect) may be
suffering from some disability. The protection from
vicarious liability via a P.C. or a L.L.P. may go right out
the window if you are held personally responsible for a
failure to supervise your partners and associates.
New Employees, New Lawyers. Check conflicts
thoroughly on all new personnel from other law firms,
not just lawyers. These conflicts cannot be meaningfully
waived and no "Chinese Wall" can isolate them.
Discovery. More cases are disposed of on
discovery motions than by trial. Treat discovery with the
respect it deserves: it can kill your reputation and your
estate.
Trust Accounts. Limit them to $100,000. Don't
risk clients' money on the integrity of a bank.
Rejected Business. Turn it down in writing. Send
them to other lawyers. Discuss but don't render an
opinion on limitations unless the issue is clear (which it
often is not).
Fee & Engagement Agreements. Always put
them in writing. Accept no excuses. Spell out such things
as whether your hourly rates will change during the
course of the representation, interest on trust account
balances, responsibility for expenses in contingent fee
cases, payment of referral fees, right to withdraw for
non-payment, use of a retainer, credit for retainer in

Information relating to the representation of an
adverse client has in fact been disclosed,
Screening would be ineffective or the nonlawyer necessarily would be required to work
on the other side of a matter that is the same as
or substantially related to a matter on which
the non-lawyer has previously worked, or
The non-lawyer has actually performed work,
including clerical work, on the matter at the
lawyer’s directive if the lawyer reasonably
should know about the conflict of interest. Id.

XII. HOT SPOTS, DANGER ZONES, RED
FLAGS
General Counsel. Do you really want to be
counsel on everything? Can you possibly discharge that
obligation in a society as complex as ours? When
something goes wrong, the client is going to ask, "Why
didn't you stop us from doing that?" There is never an
adequate answer if you're general counsel. It is usually
the advice that you did not give that results in the claim.
Local Counsel. You are helping an out-of-town
lawyer for minimal fee; he or she drops the ball and the
client suffers. Who should the client sue? Did you get the
client's approval for your limited role; permission to
ignore or not check for the errors of your "co-counsel?"
As local counsel, you put the full extent of your assets
and your insurance at risk for no real upside in fees. The
risk is seldom worth it.
Courtesy Representation. A good client asks you
to represent both her and an associate in a deal/lawsuit.
In almost all of these situations, the "real" client calls the
shots and the "courtesy" client is not even consulted.
Decisions are made without informing the courtesy
client. Once a bad result occurs, the courtesy client asks
why she wasn't consulted and a claim follows. You are
left to ask yourself how you got into this.
Multi-client Representation. This is the same as
the courtesy representation, except you really intend to
represent them all. If you have multiple clients in the
same matter, prepare a letter for them to sign confirming
that there are no conflicts, that they will inform you if a
conflict occurs and consenting to the multirepresentation. Include a recommendation that each get
a separate lawyer. This letter will be Plaintiff’s Exhibit
No.1, so don't be shy.
Partial Representation. When a client tells you
about her business deal and her car wreck, you had better
spell out that you are not undertaking the business deal
representation. Otherwise, the client is justified in
relying on you to handle all matters discussed with you.
Minimal Efforts Representation. Many times a
client will ask that you assume representation but request
34
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was known or even suspected that the doctor was an
alcoholic? The same standard applies to lawyers.
Do not ignore that sixth sense—that gut feel for
what you should do or what cases you should take.
Virtually every claim comes from a situation where the
lawyer's instincts, if followed, would have avoided the
claim. Ignore those feelings often enough and you will
end up paying the price. It is the law of averages, and
there is no appellate court for that law.
Get involved in the community for the good of the
community—not just to get clients. Remember that
doctors started getting sued when they stopped making
house calls. Give something back for free. Do not seek
credit for it, just be a good person, like the plumber who
coaches your son's baseball team.
Do not expect to be honored because you are a
lawyer. That status is not one deserving of honor. It
usually only means that you had a head start over some
of your fellow citizens who had to work after high school
and you did not know what to do after college or you
could not get into medical school. Try on for size the
words of Mr. Dixon. Mr. Dixon was selected by a
downtown paper for giving the best shoeshine in all of
downtown Dallas. When he was interviewed, he said
that what a man does does not bring honor to the man.
The man brings honor to what he does. We should all
strive to live by Mr. Dixon’s example. Instead of
wondering why we are not honored more for our
professional standing, we should work on bringing the
honor to what we do.

contingent fee cases, and limited scope of representation.
See Appendix 4.
Clients not Paying. Many lawyers still stop or delay
work as a means of "encouraging" recalcitrant clients to
bring their bill current. While you may withdraw for
non-payment, you may not delay the performance of
your duties. If the client will not pay, either fire the client
(in writing) or do your best and ignore the non-payment
aspect of the relationship.
XIII. PREVENTION AND AVOIDANCE
There are some rather simple rules that will keep
lawyers out of most of the situations that result in claims.
The rules do not address all risky relationships, but they
do address the most common. Appendix 5 is my
shorthand version of such rules. Listed below are also
some additional suggestions that should give lawyers
greater peace of mind in their practice.
Form a professional corporation or limited
liability partnership. Some feel that the law is somewhat
unclear on whether a P.C. will shield a non-negligent
lawyer from the consequences of a negligent lawyer
associated with the same firm. The statute seems to say
that that is the intent, however. It is clearly advisable to
set this lawful shield up to attempt to protect your assets
from another's bad acts, even if it is later determined that
the shield is not impenetrable.
Carry good insurance and read the policy.
Absence of insurance shows a contempt for the client.
Many claims can be resolved within your policy limits,
sparing you the agony of exposing a lifetime of estate
accumulation to the risk of malpractice. Read that policy.
Comply with the notice requirements and do whatever is
necessary to keep your coverage.
Set your fees reasonably and collect your fees in
advance. A malpractice claim is an easy and automatic
counterclaim in 93 percent of suits filed for fees.
Assign a partner in charge of malpractice
avoidance and reward him for his efforts on behalf of the
firm. The lawyer who saves you a million dollars may
be more valuable than the one who makes you the same
sum. Good news may travel fast, but bad news is quicker
than a hiccup and is believed much more quickly. The
partner should do appropriate "firm audits" to check on
such things as whether every case has a fee letter. Form
letters should be reviewed from time to time to update
them for new ideas and changes in the law.
Get your fellow lawyers who are substance
abusers into the confidential State Bar Program, Texas
Lawyers Assistance Program. Those involved with this
program estimate that fifteen to twenty percent of Texas
lawyers are presently suffering from a current, nontreated chemical impairment. Be aware of the standard
tests for alcoholism: you probably know or practice with
an alcoholic. Imagine your testimony if a claim is made
against such a lawyer. Would you expect a doctor to let
a fellow doctor in the firm to continue to practice if it

XIV.
1.

THE GRIEVANCE PROCESS
Overview Of The Grievance Process And
Some Statistics
The Commission for Lawyer Discipline, which
administers the grievance system for the State Bar of
Texas, issued an annual report for the fiscal year from
June 1, 2010 through May 31, 2011 (the “2011 fiscal
year”). In the 2011 fiscal year, there were 85,813
lawyers in the State of Texas and a total of 7,328
grievances filed. In the prior fiscal year, 7,233
grievances were filed.
An excellent overview of the attorney
discipline process is contained in the Annual Report, an
excerpt of which is attached hereto as Appendix No. 6.
A chart showing the process of a grievance is contained
on page 17 of Appendix No. 6.
For a grievance to be processed, it has to be
classified as a complaint. A grievance will only be
processed as a complaint if it alleges professional
misconduct, since lawyers are subject to discipline
under the grievance process only if they have violated
the ethics rules (the Texas Disciplinary Rules of
Professional Conduct).
If the grievance does not allege professional
misconduct, it will be dismissed as an inquiry. Out of
the grievances filed in fiscal year 2011, only 2,047
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prove the allegations of professional misconduct by a
preponderance of the evidence.
If no professional misconduct is found, the case is
dismissed. If professional misconduct is found, a
separate hearing may be held to determine the
appropriate discipline. In evidentiary panel
proceedings, the panel may also find that the
respondent lawyer suffers from a disability and
forwards its finding to the Board of Disciplinary
Appeals.
During the 2011 fiscal year, the CDC tried 584
cases before Grievance Committee evidentiary panels,
district courts, and the Board of Disciplinary Appeals,
and disposed of more than 1,500 cases before the SDPs.

grievances were classified as complaints, and the other
grievances were dismissed as inquiries. Grievances are
dismissed for various reasons, but include the
following:
1.

2.
3.
4.
5.
6.

7.

Chapter 8

The grievance concerns the outcome of a case
but does not specify a violation of an ethics
rule;
The grievance does not involve a lawyer’s
conduct in his or her professional capacity;
The grievance is filed too late;
The grievance is duplicative or identical to a
previous filing;
The grievance concerns a lawyer who has
been disbarred, resigned, or is deceased;
The grievance concerns a non-licensed
attorney (handled by the Unauthorized
Practice of Law Committee); and
The grievance is filed against a sitting judge
(handled by the State Commission on
Judicial Conduct).

2.

The Private Reprimand Sanction
As set forth above, a private reprimand is only
available in a case tried before an evidentiary panel of
the Grievance Committee. This sanction is not
available in a case heard before a district court. A
private reprimand is not published in connection with
the specific lawyer and is not released upon inquiries
from the public. This sanction does remain a part of the
lawyer’s disciplinary history and may be considered in
any subsequent disciplinary proceeding. The Texas
Legislature and Commission for Lawyer Discipline
have established limitations on the use of private
reprimands as follows:

If a grievance is classified as an inquiry, there is an
appeal right to the Board of Disciplinary Appeals. In
the 2011 fiscal year, there were 2,028 appeals by
complainants from classification decisions, and only
169 classifications were reversed (a reversal rate of
11%).
If a grievance is classified as a complaint, it is then
sent to the respondent lawyer who has 30 days from
receipt to respond. Within 60 days of the response
deadline, the Chief Disciplinary Counsel (the “CDC”),
an arm of the State Bar of Texas, makes a just cause
determination. If the CDC finds no just cause, the case
is then presented to a Summary Disposition Panel
(SDP) (District Grievance Committee) for a vote on
whether to dismiss the complaint or to proceed. If the
SDP votes to dismiss the complaint, there is no right of
appeal. In the 2011 fiscal year, 1,522 cases were
presented to SDP panels and the panels accepted the
CDC’s recommendation to dismiss in 1,484 cases (an
affirmance rate of 97%).
Assuming that the SDP finds just cause to
proceed, the respondent attorney has an election to
make. He or she can elect to try the grievance before an
evidentiary panel or in state district court. In the 2011
fiscal year, a total of 512 grievance trials were held
before evidentiary panels, and only 78 in state district
courts.
Evidentiary panel hearings are confidential and
allow for a private reprimand, which is the least
sanction available to be imposed. District court
proceedings are public and the least sanction available
is a public reprimand. In both types of proceedings, the
parties are the Commission for Lawyer Discipline
represented by the Chief Disciplinary Council, and the
respondent lawyer. The Commission has the burden to

1.

2.

3.

4.

5.
6.

A private reprimand is not available if a
private reprimand has been imposed upon the
respondent lawyer within the preceding fiveyear period for a violation of the same
disciplinary rule; or
The respondent has previously received two
or more private reprimands, whether or not
for violations of the same disciplinary rule
within the preceding ten years; or
The
misconduct
includes
theft,
misapplication of fiduciary property, or the
failure to return, after demand, a clearly
unearned fee; or
The misconduct has resulted in a substantial
injury to the client, the public, the legal
system or the profession; or
There is a likelihood of future misconduct by
the respondent lawyer; or
The misconduct was an intentional violation
of the ethics rules.

3.

Confidentiality In The Grievance Process
Rule 2.16 of the Rules of Disciplinary Procedure
provides in material part as follows:
“2.16 Confidentiality
“(a) Disciplinary
36
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are
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confidential and not subject to disclosure,
except by court order or as otherwise
provided in this rule 2.16.
“(b) The pendency, subject matter and status of a
disciplinary proceeding may be disclosed by
a complainant, respondent or chief
disciplinary counsel if the respondent has
waived confidentiality or the disciplinary
proceeding is based upon a conviction for a
serious crime.
“(c) While
disciplinary
proceedings
are
confidential, facts and evidence that are
discoverable elsewhere are not made
confidential merely because they are
discussed or introduced in the course of a
disciplinary proceeding.
“(d) The deliberations and voting of an
evidentiary panel are strictly confidential and
not subject to discovery. No person is
competent to testify as to such deliberations
and voting.

Chapter 8

purpose of facilitating the rendition of
professional legal services to the
client:
(A) between the client or a representative
of the client and the client’s lawyer
or a representative of the lawyer;
(B) between the lawyer and the lawyer’s
representative;
(C) by the client or a representative of the
client, or the client’s lawyer or a
representative of the lawyer, to a
lawyer or a representative of a
lawyer representing another party in
a pending action and concerning a
matter of common interest therein;
(D) between representatives of the client
or between the client and a
representative of the client; or
(E) among
lawyers
and
their
representatives representing the
same client.

“(3) If the evidentiary panel finds that
professional misconduct has occurred
and imposes any sanction other than a
private reprimand, all information,
documents, statements and other
information coming to the attention of
the evidentiary panel shall be, upon
request, made public. However, the
chief disciplinary counsel may not
disclose work product or privileged
attorney-client communications without
the consent of the client.”

(2) Special rule of privilege in criminal
cases. In criminal cases, a client has a
privilege to prevent the lawyer or
lawyer’s representative from disclosing
any other fact which came to the
knowledge of the lawyer or the lawyer’s
representative by reason of the attorneyclient relationship.
…
(c) Who May Claim the Privilege. The
privilege may be claimed by the client, the
client’s guardian or conservator, the personal
representative of a deceased client, or the
successor, trustee, or similar representative of
a corporation, association, or other
organization, whether or not in existence.
The person who was the lawyer or the
lawyer’s representative at the time of the
communication is presumed to have authority
to claim the privilege but only on behalf of
the client.
(d) Exceptions. There is no privilege under this
rule.

A decision by the local Grievance Committee may be
appealed by the Commission or the respondent lawyer
to the Board of Disciplinary Appeals. An appeal from
a state grievance committee remains confidential. An
appeal from the Board of Disciplinary Appeals may be
made to the Texas Supreme Court. That proceeding is
not confidential.
XV. THE ATTORNEY CLIENT PRIVILEGE AND
RULE 1.05 OF THE TEXAS DISCIPLINARY
RULES OF PROFESSIONAL CONDUCT
1. The Attorney-Client Privilege
The attorney-client privilege is codified in Rule
503 of the Texas Rules of Evidence as follows:

(1) Furtherance of crime or fraud. If the
services of the lawyer were sought or
obtained to enable or aid anyone to
commit or plan to commit what the
client knew or reasonably should have
known to be a crime or fraud;
(2) Claimants through some deceased
client. As to a communication relevant
to an issue between parties who claim

“(b) Rules of Privilege
(1) General rule of privilege. A client has a
privilege to refuse to disclose and to
prevent any other person from
disclosing
confidential
communications made for the
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“Rule 1.05 Confidentiality of Information

through the same deceased client,
regardless of whether the claims are by
testate or intestate succession or by inter
vivos transactions;
(3) Breach of duty by a lawyer or client. As
to a communication relevant to an issue
or breach of duty by a lawyer to the
client or by a client to the lawyer;
(4) Document attested by a lawyer. As to a
communication relevant to an issue
concerning an attested document to
which the lawyer is an attesting witness;
or
(5) Joint clients. As to a communication
relevant to a matter of common interest
between or among two or more clients if
the communication was made by any of
them to a lawyer retained or consulted in
common, when offered in an action
between or among any of the clients.”

(a) Confidential information includes both
privileged information and unprivileged
client information. Privileged information
refers to the information of a client
protected by the lawyer-client privilege of
Rule 503 of the Texas Rules of Evidence or
of Rule 503 of the Texas Rules of Criminal
Evidence or by the principles of attorneyclient privilege governed by Rule 5.01 of the
Federal Rules of Evidence for United States
Courts and Magistrates. Unprivileged client
information means all information
relating to a client or furnished by the
client, other than privileged information,
acquired by the lawyer during the course
of or by reason of the representation of the
client.
(b) Except as permitted by paragraphs (c) and
(d), or as required by paragraphs (e), and (f),
a lawyer shall not knowingly:

A recent case discussing the formation of the attorneyclient relationship is Mixon v. State, 224 S.W.3d 206
(Tex.Crim.App. 2007). In this case Mixon was accused
by the State of murder. Mixon met with attorney Peter
Heckler for the purpose of hiring Heckler to defend him
from the murder charge. Heckler initially agreed to
serve as Mixon’s attorney, but determined that the
handgun used in the crime might actually have
belonged to Heckler. As a result, Mixon employed
other counsel to defend him at trial. After Mixon was
convicted, Heckler was sworn in as a witness in the
criminal phase of the trial. The trial judge ruled that the
attorney-client privilege applied to most of Heckler’s
potential testimony, but Heckler was ordered to testify
as to whether or not Mixon had asked him to get rid of
the gun. Id. at 207-208.
On appeal, the State argued that the attorney-client
privilege did not apply to any of Heckler’s
conversations with Mixon. The Court of Criminal
Appeals disagreed with this contention and held that
any information acquired by the lawyer in the
interviews or looking toward such employment is
privileged and cannot be disclosed, even if the client
does not actually employ the lawyer. Id. To adopt any
other policy would have a chilling effect on a
defendant’s willingness to be candid with the lawyer
whose services he or she seeks to obtain. Id. at 211.

(1) Reveal confidential information of a
client or a former client to:
(i)

a person who the client has instructed
is not to receive the information; or
(ii) anyone else, other than the client, the
client’s representatives, or the
member, associates, or employees of
the lawyer’s law firm.

(2) Use confidential information of a client
to the disadvantage of the client unless
the client consents after consultation.
(3) Use confidential information of a former
client to the disadvantage of the former
client after the representation is
concluded unless the former client
consents after consultation or the
confidential information has become
generally known.
(4) Use privileged information of a client
for the advantage of the lawyer or of a
third person, unless the client consents
after consultation.
(c) A lawyer may
information:

2.

Confidential Information – Rule 1.05
Even broader than the information covered by the
attorney-client privilege set forth in Rule 503 of the
Texas Rules of Evidence is confidential information as
described in Rule 1.05 of the Texas Disciplinary Rules
of Professional Conduct. That rule is set forth as
follows:

reveal

confidential

(1) When the lawyer has been expressly
authorized to do so in order to carry out
the representation.
(2) When the client consents after
consultation.
(3) To
the
client,
the
client’s
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(4)

(5)

(6)

(7)

(8)

representatives, or the members,
associates, and employees of the
lawyer’s firm, except when otherwise
instructed by the client.
When the lawyer has reason to believe it
is necessary to do so in order to comply
with a court order, a Texas Disciplinary
Rule of Professional Conduct, or other
law.
To the extent reasonably necessary to
enforce a claim or establish a defense on
behalf of the lawyer in a controversy
between the lawyer and the client.
To establish a defense to a criminal
charge, civil claim or disciplinary
complaint against the lawyer or the
lawyer’s associates based upon conduct
involving the client or the representation
of the client.
When the lawyer has reason to believe
it is necessary to do so in order to
prevent the client from committing a
criminal or fraudulent act.
To the extent revelation reasonably
appears necessary to rectify the
consequences of a client’s criminal or
fraudulent act in the commission of
which the lawyer’s services had been
used.

Chapter 8

death or substantial bodily harm to a
person, the lawyer shall reveal confidential
information to the extent revelation
reasonably appears necessary to prevent
the client from committing the criminal or
fraudulent act.
(f) A lawyer shall reveal confidential
information when required to do so by Rule
3.03(a)(2), 3.03(b), or by Rule 4.01(b).
3.

The Lawyer’s Dilemma If the Client Intends to
Commit a Criminal or Fraudulent Act.
Lawyers have been put in a difficult dilemma as to
whether or not to disclose a client’s intentions to
commit either a criminal or a fraudulent act. The
comments to Rule 1.05 distinguish between instances
where the lawyer has a discretionary right to make a
disclosure adverse to the client from those situations
where the lawyer has the obligation to make a
disclosure adverse to the client. The comments to the
rule are set forth below:
“Discretionary Disclosure Adverse to Client
“9. In becoming privy to information about a
client, a lawyer may foresee that the client
intends serious and perhaps irreparable harm.
To the extent a lawyer is prohibited from
making disclosure, the interests of the
potential victim are sacrificed in favor of
preserving the client’s information usually
unprivileged information even though the
client’s purpose is wrongful. On the other
hand, a client who knows or believes that a
lawyer is required or permitted to disclose
a client’s wrongful purposes may be
inhibited from revealing facts which would
enable the lawyer to counsel effectively
against wrongful action. Rule 1.05 thus
involves balancing the interests of one
group of potential victims against those of
another. The criteria provided by the Rule
are discussed below.
10. Rule 503(d)(1) Texas Rules of Civil
Evidence (Tx.R.Civ.Evid.), and Rule
503(d)(1), Texas Rules of Criminal Evidence
(Tex.R.Crim.Evid.),
indicate
the
underlying public policy of furnishing no
protection to client information where the
client seeks or uses the services of the
lawyer to aid in the commission of a crime
or fraud. That public policy governs the
dictates of Rule 1.05. Where the client is
planning or engaging in criminal or
fraudulent conduct or where the
culpability of the lawyer’s conduct is
involved, full protection of client
information is not justified.

(d) A lawyer also may reveal unprivileged
client information.
(1) When impliedly authorized to do so in
order to carry out the representation.
(2) When the lawyer has reason to believe it
is necessary to do so in order to:
(i)

carry out
the representation
effectively;
(ii) defend the lawyer on the lawyer’s
employees or associates against a
claim of wrongful conduct;
(iii) respond to allegations in any
proceeding concerning the lawyer’s
representation of the client, or
(iv) prove the services rendered to a
client, or the reasonable value
thereof, or both, in an action against
another person or organization
responsible for the payment of the
fee for services rendered to the client.
(e) When a lawyer has confidential
information clearly establishing that a
client is likely to commit a criminal or
fraudulent act that is likely to result in
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mandatory. See paragraph (E) and
Comments 18-20.
14. The lawyer’s exercise of discretion
under paragraphs (c) and (d) involves
consideration of such factors as the
magnitude, proximity, and likelihood of the
contemplated wrong, the nature of the
lawyer’s relationship with the client and with
those who might be injured by the client, the
lawyer’s own involvement in the transaction,
and factors that may extenuate the client’s
conduct in question. In any case, a
disclosure adverse to the client’s interest
should be no greater than the lawyer
believes necessary to the purpose.
Although preventive action is permitted by
paragraphs (c) and (d), failure to take
preventive action does not violate those
paragraphs. But see paragraphs (e) and (f).
Because these rules do not define standards
of civil liability of lawyers for professional
conduct, paragraphs (c) and (d) do not create
a duty on the lawyer to make any disclosure
and no civil liability is intended to arise from
the failure to make such disclosure.
...
18. Rule 1.05(e) and (f) place upon a
lawyer professional obligations in certain
situations to make disclosure in order to
prevent involvement by the lawyer in a
client’s crime or frauds. Except when
death or serious bodily harm is likely to
result, a lawyer’s obligation is to dissuade
the client from committing the crime or
fraud or to persuade the client to take
corrective action; see Rule 1.02(d) and (e).
19. Because it is very difficult for a lawyer
to know when a client’s criminal or
fraudulent purpose actually will be carried
out, the lawyer is required by paragraph
(e) to act only if the lawyer has information
clearly establishing the likelihood of such
acts and consequences. If the information
shows clearly that the client’s contemplated
crime or fraud is likely to result in death or
serious injury, the lawyer must seek to
avoid those lamentable results by
revealing information necessary to
prevent the criminal or fraudulent act.
When the threatened crime or fraud is
likely to have the less serious result of
substantial injury to the financial interests
or property of another, the lawyer is not
required to reveal preventive information
but may do so in conformity to paragraph
(c)(7). See also paragraph (f); Rule 1.02 (d)
and (e); and Rule 3.03 (b) and (c).

11. Several other situations must be
distinguished. First, the lawyer may not
counsel or assist a client in conduct that is
criminal or fraudulent. See Rule 1.02(c).
As noted in the Comment to that Rule
there can be situations where the lawyer
may have to reveal information relating to
the representation in order to avoid
assisting a client’s criminal or fraudulent
conduct, and sub-paragraph (c)(4) permits
doing so. A lawyer’s duty under Rule 3.03(a)
not to use false or fabricated evidence is a
special instance of the duty prescribed in
Rule 1.02(c) to avoid assisting a client in
criminal or fraudulent conduct, and subparagraph
(c)(4)
permits
revealing
information necessary to comply with Rule
3.03(a) or (b). The same is true of compliance
with Rule 4.01. See also paragraph (f).
12. Second, the lawyer may have been
innocently involved in past conduct by the
client that was criminal or fraudulent. In
such a situation the lawyer has not violated
Rule 1.02(c), because to counsel or assist
criminal or fraudulent conduct requires
knowing that the conduct is of that
character. Since the lawyer’s services were
made an instrument of the client’s crime or
fraud, the lawyer has a legitimate interest
both in rectifying the consequences of such
conduct and in avoiding charges that the
lawyer’s participation was culpable. Subparagraph (c)(6) and (8) give the lawyer
professional discretion to reveal both
unprivileged and privileged information in
order to serve those interests. See paragraph
(g). In view of Tex. R.Civ.Evid. Rule
503(d)(1), and Tex.R.Crim.Evid 503(d)(1),
however, rarely will such information be
privileged.
13. Third, the lawyer may learn that a
client intends prospective conduct that is
criminal or fraudulent. The lawyer’s
knowledge of the client’s purpose may
enable the lawyer to prevent commission of
the prospective crime or fraud. When the
threatened injury is grave, the lawyer’s
interest in preventing the harm may be
more compelling than the interest in
preserving confidentiality of information.
As stated in sub-paragraph (c)(7), the lawyer
has professional discretion based on
reasonable appearances, to reveal both
privileged and unprivileged information in
order to prevent the client’s commission of
any criminal or fraudulent act. In some
situations of this sort, disclosure is
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20. Although a violation of paragraph (e)
will subject a lawyer to disciplinary action,
the lawyer’s decisions whether or how to
act should not constitute grounds for
discipline unless the lawyer’s conduct in
the light of those decisions was
unreasonable
under
all
existing
circumstances
as
they
reasonably
appeared to the lawyer. This construction
necessarily follows from the fact that
paragraph (e) bases the lawyer’s affirmative
duty to act on how the situation reasonably
appears to the lawyer, while that imposed by
paragraph (f) arises only when a lawyer
knows that the lawyer’s services have been
misused by the client. See also Rule 3.03(b).
Withdrawal.
21. If the lawyer’s services will be used by
the client in materially furthering a course
of criminal or fraudulent conduct, the
lawyer must withdraw, as stated in Rule
1.15(a)(1). After withdrawal, a lawyer’s
conduct continues to be governed by Rule
1.05. However, the lawyer’s duties of
disclosure under paragraph (E) of the
Rule, insofar as such duties are
mandatory, do not survive the end of the
relationship even though disclosure
remains permissible under paragraphs
(6), (7), and (8) if the further requirements of
such paragraph are met. Neither this Rule nor
Rule 1.15 prevents the lawyer from giving
notice of the fact of withdrawal, and no rule
forbids the lawyer to withdraw or disaffirm
any opinion, document, affirmation, or the
like.
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terrible as an admission of crime, as
delicate as a family secret, as fleeting as an
idea.” Id. at 523. (Emphasis added.)
The duty of an attorney to maintain client confidences
is, for example, superior to society’s need to eradicate
racial discrimination. In Douglas v. Dyne McDermott
Petroleum Operations, Co., 144 F.3d 364 (5th Cir.
1998), an in-house attorney for Dyne McDermott
revealed to the Department of Energy certain
confidential information, learned as a result of her
position as in-house counsel. The information
suggested unlawful racial discrimination by her
employer-client. See Id. at 367. The attorney was fired
and then filed suit claiming that her termination was in
retaliation for her answers about the unlawful racial
discrimination in violation of Title VII of the Civil
Rights Act. Reversing the trial court’s judgment in
favor of the attorney, the Fifth Circuit declared that,
“Any betrayal of the client’s confidences
that breaches the ethical duties of the
attorney places that conduct outside Title
VII’s [anti-retaliation] protection.” Id. at
376.
Explaining its holding, the court confirmed that,
“When an attorney’s Title VII right to oppose
her
employer-client’s
allegedly
discriminatory practices by disclosing
confidential information contrary to the
ethical obligations of the profession is
balanced against her employer-client’s right
to ethical representation and the profession’s
interest in assuring the ethical conduct of its
members, the employer’s and the
profession’s interest must prevail.” Id.
(Emphasis added.)

4.

Case Law Under Rule 1.05
A lawyer’s responsibility to preserve confidences
of his client (both privileged and unprivileged) is at the
very heart of the attorney-client relationship. As Justice
Nathan Hecht observed in, In Re George 28 S.W.3d
511 (Tex. 2000):

The court reached this result even after recognizing that
the rights to combat unlawful racial discrimination
guaranteed under Title VII are “extremely important.”
Id. The loyalty an attorney owes to her client is,
however, even more important:

“Client confidences are not the same as
attorney work product. A client confidence
is any secret disclosed by a client to a
lawyer. Tex. Disciplinary R. Prof. Conduct
1.05(a). It need have nothing to do with a
prior representation, or even with the law. It
may be the name of a company targeted for
takeover, or the price a client would pay for
real estate. It may be a client’s plans for
marriage, for divorce, or for children. Even
the most important client confidence may be
no more than a name, a number, a list, a
diagram, a password, or a plan. It may be as

“Given the obligations to which an attorney
agrees when she joins the profession and
when she accepts employment, and the
importance of the duties of confidentiality
and loyalty to the employer-client and the
integrity of the profession, we hold as a
matter of law that conduct that breaches the
ethical duties of the legal profession is
unprotected under Title VII.” Id.
(Emphasis added.)
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3.

Information that an attorney gains through client
confidences cannot be used against a client in a judicial
proceeding, even if it demonstrates dishonesty or fraud
on the part of the client. In Re Rindlisbacher, 225
B.R.180 (Bankruptcy 1998), the bankruptcy court
dismissed an attorney’s complaint to deny his former
client a discharge (so the attorney could pursue
collection of unpaid fees). The attorney’s complaint
was based upon information learned through client
confidences. The information that the attorney brought
to the attention of the court was that his client had lied
to the bankruptcy court about whether he had received
certain rental income. The bankruptcy court dismissed
the attorney’s complaint, observing that:

4.

A case that clearly defines the lawyer’s obligation to
preserve confidences is In Re Goebel, 703 N.E. 2d 1045
(Ind. 1998). In a disciplinary action, the Indiana
Supreme Court confirmed that the protection of client
confidences is so sacred that an attorney cannot reveal
them even under the threat of injury to himself or his
family. Client “A” had threatened to harm the attorney
and his family if he did not reveal Client “B’s” address.
In response to this threat of personal injury, the attorney
revealed information which enabled client “A” to
locate client “B” (where Client “A” killed Client “B’s”
husband). Even after recognizing that the attorney had
revealed the information only in response to the threat
of bodily harm to himself and his family, the court
determined that the revelation by the lawyer was in
violation of his duty to his client to maintain
confidences, and disciplined the lawyer. The
information that the attorney revealed was only an
address.
A recent case defining the broad scope of Rule
1.05 is Sealed Party v. Sealed Party, 2006
U.S.Dist.Lexis 28392 (S.D. Tex. 2006). In this case, an
Attorney representing a Client entered into a
confidential settlement on behalf of Client in its claims
against Company. Arguably, in violation of the
confidentiality provisions of the settlement agreement,
the Attorney issued a press release containing the
following information:

2.

The fact that the parties settled the state court
lawsuit; and
The Attorney’s impressions of the Client’s
views about his prior relationship with the
Company, the filing of the state court lawsuit,
and the state court lawsuit settlement. Id. at
*56-57.

After the issuance of the press release, the Company
sued the Client for violation of the confidentiality
provisions. The Client was eventually dropped from
this lawsuit, but incurred attorney’s fees and costs in
defending the suit. The Client thereafter sued the
Attorney for breach of his fiduciary duty as a result of
his issuance of the press release.
Initially, the court held that at the time that he
issued the press release the Attorney still owed a
fiduciary duty to the Client, despite the fact that the
attorney-client relationship had terminated. The court
also concluded that the Attorney breached his fiduciary
duty to the Client. Id. at *20.
The court also concluded that under Texas law, an
attorney has a fiduciary obligation to not reveal to third
parties confidential information received from a client,
or obtained by reason of the representation of that
client, and that obligation survives termination of the
attorney-client relationship in the absence of
permission from the former client to make the
disclosure. Id. at *25. In discussing confidential
information under Rule 1.05, the court concluded that
all of the information in the press release was
confidential. There was also no provision of Rule 1.05
that permitted the disclosure contained in the press
release under the circumstances presented. Id. at *35.
The court reiterated that “an attorney’s duty of
confidentiality is broader than just client
communications, and extends to all confidential
information, whether privileged or unprivileged, and
whether learned directly from the client or from another
source.” Id. at *36-37.
In deciding an issue of first impression, the court
held that for fiduciary duty purposes, client-related
information that originally was “confidential
information” under Texas Rule 1.05 may not be
revealed at the attorney’s option once the information
has been included in court pleadings. Id. at *39. The
court based its holding on the fact that nowhere in Rule
1.05 or elsewhere in the Texas Rules is it suggested that
client information loses its status as “confidential” vis
a vis the former attorney merely because the
information has been disclosed in court pleadings. Id.
at *40. In support of this holding, the court states:

“An attorney has the duty to preserve the
confidences of the client at every peril to
himself and to assert the privilege for the
client even after the attorney-client
relationship ends.” Id. at 184. (Emphasis
added).

1.
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The identification of the Attorney and the fact
that he had filed a state court lawsuit in Texas
against the Company on behalf of the Client;
The claims asserted against the Company
with factual allegations in support;

“Texas Rule 1.05 grants the attorney
discretion to determine what is necessary to
carry out or to further the goals of the
representation, but it reflects careful
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2.

judgments that attempt to balance fairly and
sensibly the rights of clients and former
clients against the rights and needs of
attorneys. The scope of circumstances under
Texas Rule 1.05 at which an attorney may
‘reveal’ client and former client confidential
information demonstrates the rule drafters’
intent to place generally the interest of clients
and former clients above the personal
interests of the attorney when the client seeks
to reveal the information outside the
attorney’s representation of the client. Id. at
*46. … Where the representation has
concluded, the attorney has more leeway: He
may ‘use’ the information (but, again, not
‘reveal’ it to others) without restriction if the
use does not harm the former client. Id. at
*47. …

XVI.

Public Policy Issues
1.

Do the Rules provide attorneys with
sufficient protection in the event that it is
clear that a client is going to use the attorneyclient privilege to assist in committing a
crime?

CONCLUSION
In a profession that puts a premium on ethics,
understanding common ethical pitfalls and how to
avoid them is essential to a successful practice. From
collecting fees to maintaining confidentiality, an
attorney’s obligations to clients are supported by an
abundance of case law and statutes, and heeding these
obligations is invaluable in ensuring you avoid
potential malpractice suits. Most common errors can be
avoided simply by paying attention to rules and
deadlines, and knowing your proper place as an
advisor. By maintaining awareness of your role and
responsibilities, you will best serve your clients, and
protect your reputation and career.

This case, however, does not involve the attorneys’
attempted ‘use’ of the client’s confidential information.
Rather, the attorney ‘revealed’ the client’s unprivileged
information publicly and widely in the press release for
purposes unrelated to the client’s goals.” Id. at *48-49.”
The court therefore concluded that an attorney
generally owes a former client a continuing duty to not
reveal to third parties confidential client information
without the client’s express or implicit permission. This
duty encompasses privileged and unprivileged
information obtained from the client or acquired as a
result of the representation. Id. at *56.
The court found that the attorney’s disclosure in
the press release of the settlement and private client
opinions (numbers 3 and 4) violated the attorney’s
continuing fiduciary duty of confidentiality owed to the
client under Texas law. Id at *62. The attorney argued
in response that he did not breach his fiduciary duty to
the client because the information in the press release
was contained in the publicly-available pleadings and
therefore was “generally known.” The court denied that
defense because the fact that information is in the
public record does not necessarily make the
information “generally known”, and in any event, the
press release contained certain facts not publicly
available. Id.
Although the attorney was found to have breached
his fiduciary duty to the client, the attorney prevailed in
the lawsuit because the client did not show that he
proximately suffered damages as a result.
5.

Chapter 8

Rules 503 and 1.05 are clearly tilted in favor
of non-disclosure of client confidences. Is
this appropriate, and do the Rules adequately
safeguard the public’s interest?
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APPENDIX I
1)

Claims by Area of Practice
1.
Personal Injury - Plaintiff ................................................................................... 20%
2.
Real Estate .......................................................................................................... 16%
3.
Family Law ........................................................................................................ 10%
4.
Personal Injury - Defense ................................................................................... 10%
5.
Estate and Probate ................................................................................................ 9%
6.
Collection and Bankruptcy ................................................................................... 8%
7.
Corporate and Business Organization .................................................................. 6%
8.
Other* ................................................................................................................. 21%
(*includes criminal law, business transactions, workers compensation, securities law and other areas, none of
which accounted for more than 5% each)

2)

Claims by Size of Firm:
1.
Sole Practitioner ................................................................................................. 33%
2.
2 to 5 Lawyers .................................................................................................... 33%
3.
6 to 10 Lawyers .................................................................................................... 9%
4.
11 to 39 Lawyers ................................................................................................ 10%
4.
40 to 99 Lawyers .................................................................................................. 4%
5.
100 or more Lawyers .......................................................................................... 11%

3)

Claims by Type of Error Alleged:
1.
Substantive Errors:
A.
Failure to know law ........................................................................... 10.98%
B.
Inadequate investigation .................................................................... 10.37%
C.
Planning error ...................................................................................... 7.72%
D.
Failure to know deadline ..................................................................... 7.09%
E.
Conflict of interest ............................................................................... 6.28%
F.
Record research ................................................................................... 2.54%
G.
Tax consequences ................................................................................ 1.26%
H.
Math error ............................................................................................ 1.04%
Total .................................................................................................. 47.28%
2.

Administrative Errors:
A.
B.
C.
D.
D.
F.

Procrastination ..................................................................................... 9.43%
Failure to calendar ............................................................................... 5.19%
Clerical error ....................................................................................... 4.74%
Failure to react to calendar .................................................................. 4.35%
Failure to file ....................................................................................... 4.28%
Lost file ............................................................................................... 0.37%
Total .................................................................................................. 28.35%
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Client Relation Errors:
A.
B.
C.

Follow instructions .............................................................................. 6.72%
Client consent ...................................................................................... 5.75%
Improper withdrawal ........................................................................... 2.10%
Total .................................................................................................. 14.57%

4.

Intentional wrongs:
A.
B.
C.
D.

Malicious prosecutions ........................................................................ 3.59%
Fraud .................................................................................................... 3.35%
Libel .................................................................................................... 1.59%
Civil rights ........................................................................................... 1.26%
Total .................................................................................................... 9.79%

4)

Disposition of Claims:
1.
No Suit, No Payment .......................................................................................... 61%
2.
No Suit, Payment................................................................................................ 15%
3.
Suit, Payment ..................................................................................................... 12%
4.
Suit, Judgment .................................................................................................... 10%
5.
Suit, Judgment, Payment .................................................................................... 02%
(All figures exclusive of costs of defense)

Ewins, Kathleen Marie and Jane Nosbisch, Profile of Legal Malpractice Claims, A.B.A. (April, 2005)
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September 14, 2016

____________________
____________________
____________________

Re:

_______________

Gentlemen:
This will confirm that you have retained this Firm to represent you and the Plaintiffs in
connection with the above-referenced matter. You will initially be billed in .25 (1/4) hour
increments for services performed. All clients are jointly and severally liable for our fees and
expenses. Attorneys work on numerous files during a day and some lack of precision is inherent in
billing on time, but the time charged to your file will always represent a good faith estimate of the
actual time spent.
As a condition of our accepting this representation, you have agreed to pay a retainer of
$_____________, which shall be considered as earned in its entirety upon receipt. This retainer will
be deposited into our operating account and will be applied to and credited against fees as they are
earned and/or incurred each month. Your obligation to pay additional attorney's fees for our
representation in this matter will not begin until our fees have exceeded the $__________ retainer.
The firm reserves the right to require a trust account retainer in the future if it is deemed necessary to
protect the firm adequately against mounting bills.
You are responsible for payment or reimbursement of expenses incurred in this
representation. These include, but are not be limited to, court costs, expert witness and investigator
fees, deposition fees, photocopy charges, delivery charges, long distance telephone charges, unusual
secretarial overtime, travel expense, etc. It is our usual practice to send to clients, for direct payment
by them, invoices from third parties. You are required to pay such invoices promptly upon receipt.
The firm may from time to time, but will not be required to, advance expenses on your behalf, after
which it will be your obligation to reimburse the firm.
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The Firm bills on a monthly basis, and will provide you with a statement setting forth, in
reasonable detail, all advances for expenses, and a reasonable description of services rendered by the
Firm. Our billing cycle is from the 15th to the 15th. It has been our experience that extreme detail in
fee statements is not to the client's advantage, as fee statements occasionally end up in the hands of
the adversary during litigation. We are of course available at any time to discuss your statements in
any detail you wish. The Firm requires payment within fifteen (15) days from receipt of your
invoice.
While we do not anticipate the need, we must reserve the right to withdraw from this
representation if: (i) a determination is made that a conflict of interest has arisen as a result of
representation of you; (ii) you insist that the Firm engage in conduct contrary to the best judgment or
advice of the firm; or (iii) you fail to meet your obligations under this Agreement.
During the course of discussion with you about this matter, we may have provided estimates
of the fees and expenses that will be required at certain stages of this representation. It is our Firm's
policy to advise clients that such estimates are just that, and that future fees and expenses are
ultimately a function of many conditions over which we may have little or no control, such as the
extent to which the opposition files pretrial motions and engages in discovery. One reason we
submit bills on a monthly basis shortly after the services are rendered is so you will promptly know
what level of fees and expenses you are incurring. If you believe the costs are mounting too rapidly,
please contact us immediately so we can assist you in evaluating whether and how they might be
curtailed in the future. When we do not hear from you, we will assume that you approve of the
overall level of activity in this case on your behalf.
You have told us that you are aware of no conflict between or among any of the Plaintiff
group which would preclude our representing the Plaintiffs as a group. You have also said that you
do not foresee any such conflict in the future. Our representation is undertaken in express reliance
upon those assurances.
This will confirm your promise to notify us immediately if at any time in the future you
perceive a conflict with any party represented by this firm. You further promise immediately to seek
other counsel to represent you and to relieve this firm immediately of any further representation of
you. If such a situation does develop, you have agreed not to disclose to us any confidential
information which would create a conflict of interest for us with regard to the firm's other clients.
We will endeavor to inform each client personally on important aspects of the representation
which deals solely with the individual client. It is our understanding that we will have discharged all
our obligations in this regard to all clients if we inform ______________, and _____________
accepts responsibility to keep the other clients informed.
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In connection with our obligations to discharge lawful directions from our clients, it is
understood that we will take directions from _________________ as the designated representative of
all the clients; we shall be justified in implementing his directions on behalf of each individual client
unless and until notified otherwise in writing.
Lastly, we reserve the right to withdraw from continued representation of any one of you at
our sole discretion if we determine for reasons sufficient to us that continued representation is
inadvisable or undesirable. Should that decision be made, you herewith agree and consent to our
withdrawal from your representation; you further herewith agree and consent to our continued
representation of others in the group, to the extent allowed by applicable laws and rules governing
the conduct of attorneys, the selection of such continued representation also to be at our sole
discretion.
We recognize that there is sometimes considerable cost savings in joint representation. To
the extent permitted by applicable law, we are happy to afford you such savings. Joint representation
of multiple clients is not, however, without its disadvantages and risks for both the attorneys and the
clients. If the terms and conditions of the proposed joint representation as described in this letter are
acceptable to you, please countersign this letter where indicated below. Prior to signing the letter,
however, you should understand that the firm is unwilling to undertake the representation of multiple
clients on any basis other than those described in this letter.
We are honored to represent you in this matter, and appreciate the confidence you have
shown in our Firm. Of course, you understand that no promises or guarantees as to the outcome of
the case could be or have been made.
This agreement shall be construed in accordance with the laws of the State of Texas and all
obligations of the parties are performable in Dallas County, Texas. The agreement shall be binding
upon, and inure to the benefit of, the parties and their respective heirs, executors, administrators,
legal representatives, successors and assigns.
In case any one or more of the provisions contained in this agreement shall be held to be
invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not
affect any other provision, and this agreement shall be construed as if such invalid, illegal or
unenforceable provision does not exist.
This agreement constitutes the only agreement of the parties and supersedes any prior
understandings or written or oral agreements between the parties respecting the subject matter.
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If this letter accurately reflects our agreement concerning our Firm's representation of you in
this matter, please sign in the place indicated below on the enclosed copy of this letter and return it to
our offices. A copy of this letter is also enclosed to be retained for your files. By signing this letter,
you are authorizing our Firm to obtain any records relevant to our representation of you in this matter
and you represent that you have disclosed and will disclose all relevant information to aid us in this
representation.
This agreement may be executed in multiple counterparts.
Please do not hesitate to call me if you have questions about any of the above. We appreciate
the opportunity to represent you, and look forward to working with you on this matter.
Very truly yours,

Coyt Randal Johnston
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AGREED AND APPROVED:

___________________________

Date:______________________
___________________________

Date:______________________
___________________________

Date:______________________

BY:_______________________________
ITS: ______________________________
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____________________
Re:

Potential Legal Malpractice Claims against _______________

Dear :
This letter will confirm your request for our law firm to provide legal representation to
you in the investigation and prosecution of the above-referenced potential claim.
Notice of Decline to Represent Claimant
In _______________ Claim
1.

Decline of Representation

Although our law firm would like to help you, we have concluded that we will not be
able to provide legal representation to you in the above-referenced claim. We cannot agree
to represent you in this claim because __________ claims are complex, time-consuming,
expensive and _____________________it is our opinion that we could not cost-effectively
investigate and meet the legal burden of proof on your behalf in the prosecution of your
particular legal malpractice claim, given the demands of our current docket.
You should not infer from our decision declining to represent you that your claim does
not have merit. We are making no opinion or representation concerning the merits of your claim,
whether you should pursue a claim, nor whether you will prevail if a civil lawsuit is filed on your
claim.
2.

Statutes of Limitations and
Statutory Pre-suit Notice of Claim

The law imposes strict time limitations called statutes of limitation on everyone asserting
legal claims against other persons and/or entities, and the length of those deadlines varies
according to the nature and circumstance of the claim. In the State of Texas, claims for
____________ are governed by a ____ year statute of limitation which, in some instances,
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begins to run as soon as______________________. You have not hired us to advise you on
when limitations will run in your case and, accordingly, we express no opinion on that subject.
You should, however, assume that time is of the essence and proceed as quickly as possible to
retain an attorney to file suit on your claims.
A failure to file suit within the applicable statute of limitations (as may be extended by
equitable doctrines) may result in the court refusing to allow you to present your claim at all. It
is, therefore, important that you act immediately to ensure that your claim is not barred by the
passage.
Because we are not undertaking to represent you, we are not expressing an opinion on the
length of the statute(s) of limitations period(s), any statutory notice deadline(s), and/or other
deadlines which may be applicable to your above-referenced claim.
3.

Contact Another Attorney

You should, immediately contact another attorney, who is qualified and experienced in
____________ law and litigation, to provide you with legal advice and representation in your
above-referenced claim. Important legal rights and remedies may be lost if you do not promptly
pursue your above-referenced claim.
4.

Conclusion

In view of our decision, we are not taking any action to protect your interests in the
above-referenced claim. Therefore, we will not be responsible for informing or advising you
about any changes or developments under Texas law or any other law which will or may be
applicable to the claim and/or claims discussed in this letter. Also, we are not undertaking any
efforts to protect any statute(s) of limitations, statutory notice(s) of claim, or any other critical
or important dates or deadlines on behalf of you in the claim.
And we are closing our law firm’s file relating to the above-referenced claim on a
permanent basis. We are also returning the documents which you forwarded to us for our
review.
If you have any questions about the contents of this letter, please feel free to call me and I
will be pleased to respond to your inquiries.
Sincerely,
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___________________
___________________
___________________
___________________
Re:
Dear Mr. _______________:
This will confirm that you have retained this Firm to represent you in connection with the
above-referenced matter. The persons or entities responsible for the payment of our fees and
expenses are as follows: ***
Pursuant to our standard procedure, you will be billed in .25 (1/4) hour increments for
services performed. Attorneys work on numerous files during a day and some lack of precision is
inherent in billing on time, but the time charged to your file will always represent a good faith
estimate of the actual time spent. In addition, it is possible for hourly rates to change during the
course of representation if the representation lasts for a long time. No change in hourly rates will be
made on your file, however, without first giving you advance notice of such changes. Attached
hereto is a memorandum with the current hourly rates in effect at the firm for this representation.
You are responsible for payment or reimbursement of expenses incurred in this
representation. These include, but are not be limited to, court costs, expert witness and investigator
fees, deposition fees, photocopy charges, delivery charges, long distance telephone charges, unusual
secretarial overtime, travel expense, etc. It is our usual practice to send to clients, for direct payment
by them, invoices from third parties. You are required to pay such invoices promptly upon receipt.
The firm may from time to time, but will not be required to, advance expenses on your behalf, after
which it will be your obligation to reimburse the firm.
The Firm bills on a monthly basis, and will provide you with a statement setting forth, in
reasonable detail, all advances for expenses, and a reasonable description of services rendered by the
Firm. Our billing cycle is from the 15th to the 15th. It has been our experience that extreme detail in
fee statements is not to the client's advantage, as fee statements occasionally end up in the hands of
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the adversary during litigation. We are of course available at any time to discuss your statements in
any detail you wish. The Firm requires payment within fifteen (15) days from receipt of your
invoice.
As an initial retainer deposit against fees and expenses, you have agreed to make a deposit of
$__________into our trust account. This deposit will be held in trust, and will be applied to fees and
expenses as they are earned and/or incurred each month. Your payment each month will be
deposited into trust to keep the retainer at the constant amount of $_________. The firm reserves the
right to require a larger retainer in the future if it is deemed necessary to protect the firm adequately
against mounting bills.
During the course of discussion with you about this matter, we may have provided estimates
of the fees and expenses that will be required at certain stages of this representation. It is our Firm's
policy to advise clients that such estimates are just that, and that future fees and expenses are
ultimately a function of many conditions over which we may have little or no control, such as the
extent to which the opposition files pretrial motions and engages in discovery. One reason that we
submit bills on a monthly basis shortly after the services are rendered is so you will promptly know
what level of fees and expenses you are incurring. If you believe the costs are mounting too rapidly,
please contact us immediately so we can assist you in evaluating whether and how they might be
curtailed in the future. When we do not hear from you, we will assume that you approve of the
overall level of activity in this case on your behalf.
While we do not anticipate the need, we must reserve the right to withdraw from this
representation if: (i) a determination is made that a conflict of interest has arisen as a result of
representation of you; (ii) you insist that the Firm engage in conduct contrary to the best judgment or
advice of the firm; or (iii) you fail to meet your obligations under this Agreement.
We are honored to represent you in this matter, and appreciate the confidence you have
shown in our Firm. Of course, you understand that no promises or guarantees as to the outcome of
the case could be or have been made.
This agreement shall be construed in accordance with the laws of the State of Texas and all
obligations of the parties are performable in Dallas County, Texas. The agreement shall be binding
upon, and inure to the benefit of, the parties and their respective heirs, executors, administrators,
legal representatives, successors and assigns.
In case any one or more of the provisions contained in this agreement shall be held to be
invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not
affect any other provision, and this agreement shall be construed as if such invalid, illegal or
unenforceable provision does not exist.
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This agreement constitutes the only agreement of the parties and supersedes any prior
understandings or written or oral agreements between the parties respecting the subject matter.
If this letter accurately reflects our agreement concerning our Firm's representation of you in
this matter, please sign in the place indicated below on the enclosed copy of this letter and return it to
our offices. A copy of this letter is also enclosed for your files. By signing this letter, you are
authorizing our Firm to obtain any records relevant to our representation of you in this matter and
you represent that you have disclosed and will disclose all relevant information to aid us in this
representation.
This agreement may be executed in multiple counterparts.
Please do not hesitate to call me if you have questions about any of the above. We appreciate
the opportunity to represent you, and look forward to working with you on this matter.

Very truly yours,

AGREED AND APPROVED:

___________________________
[CLIENT]
Date:______________________
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11 RULES OF MALPRACTICE AVOIDANCE
1.

One riot, one ranger. Each client should have a separate lawyer. Multi-client
representation is ripe with malpractice opportunities.

2.

Make yourself at home. Run your practice like it was in your home. Treat clients
like guests. You don't let just anyone with money in your home, so don't take just
anyone with money as a client.

4.

Just what the doctor ordered. Physicians have some pretty good avoidance practices.
Ask yourself what a doctor would do: get signed consents, don't give advise over the
phone to non-patients, etc.

5.

Paper is patient. Put it in writing! Fee agreements, agreements to limit the scope of
representation, offers of settlement from the other side, recommendations against
certain actions, and many more communications should be in writing and preserved
against the foibles of human memory.

6.

Know the rules. Read them regularly. Read the updates. Read cases interpreting the
rules. Just meeting deadlines will avoid most malpractice.

7.

Play by the rules. Inappropriate behavior is always rewarded somewhere.

8.

Know your place. It is as lawyer, not as joint venturer. Represent them but don't do
business with them.

9.

Just because you're paranoid doesn't mean they aren't really after you - think
prevention. What could go wrong in this representation? You do it for clients, so
use those same skills for your own practice.

10.

Don't be greedy. Greed makes you ignore your instincts, take cases you should reject,
ask for fees you don't deserve and ignore conflicts that should stop you cold.

11.

Avoid conflict. Never ask a client to waive a conflict. Never ignore a conflict.
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State Bar of Texas
Commission for Lawyer Discipline
— Annual Report —
June 1, 2010 – May 31, 2011

The Lawyer’s Oath
“On my oath I will support
the constitutions of the United States
and of this state
and will honestly demean myself
in the practice of law
and will discharge my duty
to my client to the best of my ability.”

— V.T.C.A., Government Code §82.037

From the Chair of the Commission
for Lawyer Discipline
August 31, 2011
It has been my pleasure to serve as the chair of Commission for Lawyer Discipline for the last five years. I would like to thank all the
members of the Commission that have served during this time, a dedicated group of extraordinary people from around the state who
faithfully volunteer their time every month with one goal in mind — to make the system better.
During the past five years, some important changes have been made to the disciplinary system. One of those changes was to centralize the
initial screening or “classification” of grievances. In 2007–2008, this process, which was previously handled by investigators in each of the
four regional offices, was centralized in the Austin office and is now handled by three classification attorneys. With a state as large and
diverse as Texas, it is imperative that all grievances are treated in a similar manner. Centralization of the classification process ensures a
careful and consistent application of the rules.
In 2006, State Bar of Texas President Martha Dickie began an initiative designed to focus more of the Bar’s efforts and resources on reaching out to impaired lawyers. In recognition of this important effort, the Commission funded a new position within the Office of Chief
Disciplinary Counsel (CDC) to monitor and offer resources for impaired lawyers going through the discipline process. This position is
currently held by Lisa Villarreal-Rios, who is responsible for administering the Grievance Referral Program and for monitoring attorney
compliance in cases where impairment is an issue.
Another area of importance to the Commission has been the development and launch of a better, more consumer-friendly website for
the State Bar of Texas in June 2010. The website is now easier to navigate and provides detailed information about the grievance process,
how to file a grievance, and ways to research an attorney’s disciplinary history. To ensure appropriate outreach to the Hispanic population in Texas, information on the grievance process, forms, and brochures are available in Spanish as well.
In protecting the public from attorneys who have been convicted of crimes, the Commission has made it a priority to reach out to prosecutors’ offices around the state to coordinate and communicate better in reporting convictions. Laura Popps was hired in 2008 and
helped to facilitate this effort because of her extensive background in criminal prosecution. These efforts have allowed the CDC to successfully pursue interim suspensions when the Commission has the evidence to prove that an attorney poses a substantial threat of
irreparable harm to clients or prospective clients.
The Grievance Referral Program was developed in 2007 in recognition of the fact that a large number of complaints allege minor infractions of the Rules against attorneys who otherwise have never been involved in the discipline system. Many of these cases are a result of
inexperience, lack of law practice management skills, or impairment of some sort. GRP allows lawyers to address the issues that contributed to the misconduct by participating in a remedial or rehabilitative program tailored to the lawyer’s needs, with successful completion resulting in dismissal of the disciplinary case.
In 2009–10 and 2010–11, the CDC developed two important educational publications based on direct input from the Commission. First
was a comprehensive online trust account manual for lawyers that provides a step-by-step guide on how to set up and properly maintain
a trust account. Second was a publication designed to help lawyers, judges and the public cope with a lawyer’s unexpected death or
abandonment of a law practice and provides information on how to close a law practice in an ethical manner.
These last five years have been extraordinarily rewarding because I have had the honor to work with incredibly dedicated Bar staff like
Chief Disciplinary Counsel Linda Acevedo and her Regional Counsels, James Ehler, Jed Molleston, Nancy Thursby, and Laura Popps. Their
commitment and dedication are what makes the grievance system work. We all share the same goal of ensuring that all Texans —
lawyers, judges, legislators, and the public — are well served by Texas’ attorney discipline system.

Betty Blackwell
Chair of the Commission for Lawyer Discipline

1

Commission for Lawyer Discipline
The Commission for Lawyer Discipline is a standing committee of the State Bar of Texas and serves as the client in
the Texas attorney discipline system. The Commission provides oversight to the Chief Disciplinary Counsel and
administers the attorney discipline system. The Commission works closely with the State Bar Board of Directors and
makes quarterly reports to the Board on the administrative functions of the Commission as well as important issues
within the grievance process. Professional responsibility and public protection are priorities of the State Bar of
Texas, and oversight, funding, and support of the disciplinary system are in the best interests of all Texas attorneys
as they provide ethical representation to their clients. State Bar directors play a critical role in the discipline system
as they recommend both lawyers and non-lawyers to the State Bar president for appointment to local grievance
committees. The Commission is composed of 12 members: six attorneys appointed by the President of the State Bar
and six public members appointed by the Supreme Court of Texas.

ATTORNEY MEMBERS
Betty Blackwell, chair of the Commission, is a private practitioner in Austin. She received her law degree from the
University of Texas School of Law and was admitted to the Texas Bar in 1980. Her service on the Commission for
Lawyer Discipline began in 2005. She has served as chair for the past five years. She is a past president of the Texas
Criminal Defense Lawyers Association as well as the Austin Criminal Defense Lawyers Association and is certified in
criminal law by the Texas Board of Legal Specialization.

Ronald E. Bunch serves as vice chair of the Commission. He is a sole practitioner in Waxahachie who focuses on
personal injury law. A past president of the Ellis County Bar Association, Bunch has served on the State Bar of Texas
Board of Directors, the Unauthorized Practice of Law Subcommittee, and as chair of the State Bar Local Bar Services
Committee. He is a graduate of Baylor Law School.

Frank Costilla, Jr. is in private practice in Brownsville. He received his law degree from the University of Iowa in
1977 and was admitted to the Texas Bar the same year. He served on the Board of Disciplinary Appeals for two terms
and was appointed in 2006 to serve on the Commission and reappointed in 2009. Costilla has also served as
president of the American Board of Trial Advocates, Rio Grande Valley Chapter.

Guy N. Harrison maintains a general civil litigation and mediation practice in Longview. He served as chair of the
State Bar of Texas Board of Directors from 1997 to 1998 and as State Bar President in 2002–03. He has served as a
local grievance committee member and past member of the Disciplinary Rules of Professional Conduct Committee.
He received his law degree from Southern Methodist University in 1973.
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Charles W. Schwartz is a partner in Skadden, Arps, Slate, Meagher & Flom LLP., in Houston where he leads the
litigation practice. He graduated from the University of Texas School of Law in 1977 and from Harvard Law School
with an LL.M. in 1980. Schwartz served as a member of the District 4 Grievance Committee from 1993 to 1999. He
served on the State Bar of Texas Board of Directors from 2000 to 2004, and as its chairman in 2002–03. He is a
Sustaining Life Fellow of the Texas Bar Foundation and received the Foundation’s Dan R. Price Memorial Award in
2004. He is certified in civil appellate law by the Texas Board of Legal Specialization and was appointed to the
Commission in 2008.

Lisa Tatum of LM Tatum, PLLC, practices in the areas of public finance, general civil practice, employment, and education. She earned her B.A. in government from Smith College in 1991 and her J.D. from Santa Clara University
School of Law in 1994. She has served the State Bar in a number of capacities, including as a director, section representative, chair of the African American Lawyers Section, and District 10 Grievance Committee member. Tatum was
appointed to the Commission in 2010.

PUBLIC MEMBERS
Janna Kiehl of Amarillo was appointed as a public member to the Commission in 2005. She has served as chief
executive officer of the Better Business Bureau of Amarillo/The Texas Panhandle since 1994. Prior to joining the
Better Business Bureau, she was employed by the Panhandle Regional Planning Commission. Her service to the State
Bar of Texas began in 1999 when she was appointed to the District 13A Grievance Committee.

Edward B. Beanland retired from Ernst & Young after a 39-year career during which he served in a wide variety of
roles, including serving as Global Client Service Partner for numerous Fortune 500 companies. Beanland led the
firm’s Southwest Strategic Growth Markets practice from the mid-1980s through the late-1990s and established and
for 10 years hosted the Ernst & Young Southwest Entrepreneur of the Year Awards. He received a B.B.A., magna cum
laude, from the University of North Texas in 1970.

Providence C. Boneta is a senior vice president of Corporate Banking with Frost Bank in McAllen. She was
appointed as a public member to the Commission in 2009. From 2006 to 2009, she served on the District 12B
Grievance Committee. Boneta attended Texas A&M University where she earned a B.B.A. in finance.

Jeff Lewis of Manor was appointed to the Commission in 2009 upon completion of his second term with the District
9 Grievance Committee. He has worked at the Office of the Texas Attorney General for more than 21 years and
currently is with the agency’s Internal Audit Division. Prior to that, he worked in the Child Support Division. Lewis
received a B.B.A. from Lincoln University in Pennsylvania.

Kate McKenna of Fort Davis was appointed to the Commission in 2010. As a journalist and art director, she has
worked in various capacities for the Austin American-Statesman, Texas Comptroller of Public Accounts, Office of
Vice President Al Gore, the Desert-Mountain Times (Alpine), among other places. She also is an illustrator and
painter working from her studio in Fort Davis. McKenna has a degree in government from the University of Texas at
Austin, as well as a degree in art history.

Nancy Freeman Powers of Taylor Lake Village is a retired registered nurse with a specialty in critical care and post
open-heart surgery recovery. She currently works as historian and genealogist for the Texas Society of Mayflower
Descendants. Powers has been a licensed realtor and was awarded lifetime membership in the Texas PTSA. She was
appointed to the Commission in 2010.

3

Ethics Helpline — (800) 532-3947
The Ethics Helpline received more than 5,300 calls
from Texas lawyers seeking advice regarding conflicts,
confidentiality, safekeeping property, termination of
representation, candor to the tribunal and fairness
in adjudication proceedings, communicating with
represented persons, fee-splitting or engaging in
business with non-lawyers, advertising and
solicitation, and the duty to report misconduct.
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Initiatives
EFFORTS TO INCREASE ACCESS TO THE GRIEVANCE SYSTEM
In 2010–11, in an ongoing effort to increase public awareness and improve access to the grievance system, the Chief
Disciplinary Counsel’s Office (CDC) provided information and relevant materials regarding the attorney discipline
process to entities throughout Texas, including county and district clerks’ offices, law libraries, legal aid
organizations, local bar associations, federal public defender’s offices, and prisons. The materials provided
included grievance forms and brochures, posters describing the grievance process that could be displayed publicly,
and additional information about the Client-Attorney Assistance Program. By distributing this information
throughout the state to entities that are frequented by legal consumers, particularly in the more rural areas, there
will be increased visibility of the attorney grievance system and better knowledge and ability to access the system.
In addition, CDC expanded its publication to yellowpages.com to reach a greater audience and revised its content on
the State Bar’s website to make it more user-friendly by providing detailed information about the grievance process
and other options for resolving attorney-client problems that do not amount to professional misconduct.

EDUCATING LAWYERS ABOUT TRUST ACCOUNT SCAMS
In an effort to warn Texas lawyers about trust account scams, CDC published an article in the January 2011 issue of
the Texas Bar Journal titled, “Is the Confidence Man Your Client? Con Artists Target Lawyers on the Internet.” The
article describes two forms of fraud aimed at causing lawyers serious financial harm and disciplinary liability under
Rule 1.14 of the Texas Disciplinary Rules of Professional Conduct. Both types of fraud involve fraudulent financial
instruments, such as counterfeit checks and money orders written on seemingly legitimate financial accounts.
Typically, the scam is perpetrated by an alleged client overpaying a retainer or by an alleged debtor paying the
alleged client a debt. In either case, the lawyer unwittingly deposits the fraudulent payment into the trust account
and then immediately pays the client, usually by a wire transfer to an account outside of the United States. A lawyer
who encounters a purported client perpetrating a scam should report it to law enforcement under the crime-fraud
exceptions to confidentiality in Rule 1.05 (c) (7) & (8).
Con artists rely on lawyers to make disbursements from their trust accounts before the funds are collected, which
takes more time to process than when the bank makes the funds available. The article warns lawyers that “promptly
deliver” in Rule 1.14 does not negate the lawyer’s duty to safeguard funds prior to delivering them to a client. As a
result, the lawyer should verify that the funds have been collected by the lawyer’s bank before making a
disbursement. The article led to a bar luncheon presentation and is now incorporated into trust account continuing
legal education materials presented by the CDC. In addition, the State Bar of Texas blog has also increased
awareness about trust account scams.

BARRATRY
In 2010–11, CDC continued its efforts to address the problem of barratry and improper solicitation. Barratry involves
the unlawful solicitation of employment by a lawyer or by someone on the lawyer’s behalf in exchange for money or
anything of value. In order to raise public awareness of this issue, CDC distributed bulletins to local law enforcement
agencies, local bar associations, and hospitals, an area where accident victims are frequently solicited unlawfully.
The bulletins, which are published in both English and Spanish, explain what barratry is, that it is illegal in Texas as
well as a violation of the Texas disciplinary rules, and ask persons to contact their local district attorney and CDC
should they witness or become the victim of such conduct.
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PREPARING ATTORNEYS AND THE PUBLIC FOR HOW TO CONTEND WITH A LAWYER’S
DEATH, DISABILITY, OR ABANDONMENT OF PRACTICE
In 2010–11, CDC and the State Bar’s Law Practice Management Program worked together to develop an online
publication, “How to Protect Clients and the Firm in the Event of Death, Disability, or Abandonment of Practice: A
guide for Texas attorneys, their relatives and staff, and the public.” The materials were created to help Texas
attorneys plan and prepare for events that could render them unable to practice law, and to assist Texas judges, the
public, as well as relatives, colleagues, and staff of attorneys, with the closure of an attorney’s practice and finding
new counsel, if necessary. Having a contingency plan in place serves several purposes, namely to: 1) help lawyers
fulfill ethical duties towards clients; 2) save judges, relatives, colleagues, and attorney staff from some of the
difficulties of a temporary or permanent closing of a law practice; 3) facilitate obtaining new counsel; and 4) reduce
potential misconduct or malpractice claims. Included in the online manual are numerous resources, as well as
sample checklists, court documents, and correspondence.

PAYEE NOTIFICATION
On August 31, 2010, the Texas Department of Insurance issued a bulletin “strongly encourag[ing]” all insurance
companies to notify insurance claimants whenever a settlement payment is made payable to both the claimant and
the claimant’s attorney but is issued to the attorney only. This process, known as “payee notification,” was the result
of the cooperative efforts of the Commission, CDC, the State Bar Board of Directors, and TDI to address numerous
instances of Texas attorneys fraudulently endorsing and stealing settlement checks. Payee notification is currently
operative in 14 states including Texas. The bulletin states that the notice provided to the claimant should state the
amount and method of the payment and the name and address of the party to whom the payment is sent. This
information is intended to empower clients who are not kept informed by their lawyers or are given misinformation.
The efforts to adopt payee notification in Texas stem from amounts paid by the Client Security Fund related to
settlement checks fraudulently endorsed and stolen by Texas lawyers in recent years. In the last five years, grants
related to lawyer theft of personal injury settlements totaled more than $1.3 million. These payments derived from 122
individual thefts of settlement funds. Last year alone, the Fund paid $472,873 related to such thefts. According to states
that have these advisories, thefts of settlement checks are largely eliminated once these safeguards are in place.

CONTINUING LEGAL EDUCATION EFFORTS
The Commission for Lawyer Discipline and CDC are committed to better educating lawyers about the ethical
considerations surrounding their law practice and ways to avoid common disciplinary problems. As part of this
ongoing initiative, CDC staff attorneys gave presentations at more than 50 continuing legal education courses
throughout Texas during the 2010–11 Bar year. Presentations covered areas such as the grievance process and
common rule violations as well as more specific topics such as “How to Ethically Manage Client Funds,”
“Professional Responsibility, Immigration, and Criminal Pleas,” “Insurance Fraud and the State Bar of Texas
Grievance System,” and “Is Your Client the Confidence Man? Internet Fraud Targeting Lawyers.” By increasing
education of lawyers on these matters, the profession as a whole is better served and the public is provided
increased protection from the unethical conduct of attorneys.

PUBLICATION OF ONLINE TRUST ACCOUNT GUIDE FOR LAWYERS
In June 2010, in an effort to better educate Texas lawyers about the ethical requirements regarding attorney trust
accounts, CDC published an online manual titled, A Lawyer’s Guide to Client Trust Accounts. This publication was
developed to assist Texas lawyers in complying with Rule 1.14 of the Texas Disciplinary Rules of Professional
Conduct, which governs the safekeeping of property and commonly referred to as the “trust account rule.” The guide
discusses the proper handling of monetary funds, belonging entirely or partially to a client or third person, which
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are required by the rule to be kept separate from the lawyer’s own funds by depositing the funds into a trust
account. The guide was designed to address the fact that, all too often, lawyers who fail to follow Rule 1.14 become
part of the lawyer discipline system and face severe sanctions, including disbarment. By better educating Texas
lawyers on the ethical guidelines for the proper handling of trust accounts, the Commission sought to address the
dual concerns of protecting the public from lawyer misconduct, as well as providing lawyers the information they to
adhere to the disciplinary rules and protect themselves from committing disciplinary infractions. A Lawyer’s Guide
to Client Trust Accounts can be accessed through the State Bar website (www.texasbar.com) under Resource
Guides for Lawyers.

ONLINE CLIENT SECURITY FUND APPLICATIONS
The State Bar recently contracted for web-based software that will enable Client Security Fund applicants to
complete and submit applications online. Eligible applicants will be pre-qualified at the website prior to being
provided an electronic application to complete. Applicants without Internet access will continue to be provided
paper applications.
With this software, the Fund’s administrator will be able to provide online recommendations on each application to
the Fund’s decision-makers, who can also share their comments with each other. Where there is unanimous
acceptance of the recommendations, a consensus docket can then be presented at the Fund’s meetings, increasing
review efficiency. Reporting capabilities that supply statistics generated by the Fund are also included in the
software. As these reports have been compiled manually in the past, this aspect of the software is an especially
important benefit toward increasing efficiency and accuracy in the process.

ONLINE GRIEVANCE COMMITTEE TRAINING
As part of an ongoing effort to expand and improve training of grievance committee members, CDC began
developing and producing a series of online training sessions in the 2008–09 Bar year that address issues commonly
encountered in disciplinary cases. The purpose of the training sessions is to provide grievance committee members
easy access to supplemental grievance committee training year-round. The first two online courses addressed issues
related to common rule violations and the imposition of sanctions. In 2009–10, CDC expanded this online library of
training sessions by adding a session titled, “What to Expect in an Evidentiary Panel Hearing.” This session takes
grievance committee members step-by-step through the evidentiary hearing process in the form of a “mock”
evidentiary hearing, replete with demonstrations of opening statements, introduction of evidence, evidentiary
rulings, closing arguments and panel deliberations. Although these training sessions are available to anyone wanting
to expand their knowledge of the grievance system, grievance committee members in particular are encouraged to
view these segments in addition to their annual training sessions to stay abreast of various issues arising in
discipline cases. Additional training courses will be added to the online library as they are produced.

CAAP OUTREACH
In 2010–11, Jesus Chacon with the Client-Attorney Assistance Program (CAAP) developed a Spanish-language Public
Service Announcement about CAAP as a way to increase the public’s knowledge and understanding of the State
Bar’s dispute resolution program. This PSA has been posted on YouTube. Chacon coordinated with Austin’s
Univision television station and scheduled an interview with television anchorman, Gustavo Monsante, to appear in
his weekly program, “Voz y Voto” (Voice and Vote), which is broadcast statewide. In addition, Chacon was contacted
by another Austin Univision television host, Leslie Montoya, to appear on her show “Despierta America.” Due to this
outreach, CAAP has received numerous calls from the Spanish-speaking public requesting CAAP services. This
project was completed at no cost to the State Bar.

7

At a Grievance Committee Training at the Texas Law Center in
Austin, (left to right) Committee member Rosemarie Durbin,
Panel Chair Gary Cobb, and Committee member Geri Gibson

Commission members Nancy Freeman Powers and Charles W. Schwartz
at a Grievance Committee Training in Houston

Commission Chair Betty Blackwell (right) and District 9
Committee Chair Witcher McCullough at an Austin
Grievance Committee Training

At a Grievance Committee Training in Houston, (left to right) Committee member Harrison Gregg, State
Bar Directors Bert Jennings and Damon Edwards, and Committee member McKen Carrington
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Betty Blackwell
Betty Blackwell was appointed chair of the Commission for Lawyer Discipline in 2006
by State Bar President Martha Dickie. As a testament to her leadership and dedication
in that role, Betty was re-appointed as chair for the remaining four years of her service
on the Commission. During her tenure as chair, she helped implement a number of
initiatives aimed at improving the attorney discipline system, reaching out to lawyers
in need, and better protecting the public from the unethical conduct of lawyers. A few
are highlighted here:
• Grievance Referral Program: This program was established in 2007 to assist
lawyers who enter the disciplinary system as a result of minor misconduct. In
exchange for a dismissal of the underlying complaint, the respondent lawyer agrees to complete a remedial or
rehabilitative program specifically tailored to address the issues that contributed to the misconduct.
• Centralized Grievance Intake: In 2007–08, CDC centralized its grievance classification process in the Austin
office providing a more equitable, efficient, and consistent process.
• Grievance Symposium: In October 2007, the Commission and CDC sponsored a grievance symposium to
provide an opportunity for participants in the discipline system and those whose work directly affects and
supports the system to discuss various issues of common concern and confer on recommendations for
improvements to the system.
• Meetings with Grievance Committee Members and Bar Leaders: In a continuing effort to receive feedback
on issues surrounding the discipline system, the Commission began inviting local grievance committee
members, respondent attorney counsel, and other bar leaders to its monthly meetings around the state.
• Rules Requiring Attorneys to Update Membership Information: Effective September 1, 2008, new
procedural rules were adopted by the Supreme Court of Texas requiring attorneys to notify the State Bar when
their contact information changed. This rule enabled CDC to more effectively prosecute grievance matters, by
being able to rely on the contact information supplied by the attorney for the receipt of certain notices.
• Grievance Committee Sub-District Consolidation: In 2008, a task force appointed by State Bar President
Harper Estes to study the structure and operation of the State Bar grievance committees recommended the
consolidation of the sub-districts for each State Bar district to better fit the caseload needs for each district.
The recommendation was approved unanimously by the Board of Directors on April 17, 2009.
• Online Grievance Committee Training: To improve training of grievance committee members, CDC
developed and produced a series of online training sessions that address issues commonly encountered in
disciplinary cases.
• Trust Account Publication: In 2009–10, CDC developed the online publication A Lawyer’s Guide to Client
Trust Accounts to address the dual concerns of protecting the public from lawyer misconduct and better
educating lawyers about the ethical requirements regarding attorney trust accounts.
• Payee Notification: In 2010, the Texas Department of Insurance issued a bulletin “strongly encourag[ing]” all
insurance companies to notify insurance claimants whenever a settlement payment is made payable to both
the claimant and the claimant’s attorney. This payee notification procedure resulted from the cooperation the
Commission, CDC, the State Bar Board of Directors, and TDI to address numerous instances of Texas attorneys
fraudulently endorsing and stealing settlement checks.
• Contingency Plan Project: In 2010–11, CDC and the State Bar’s Law Practice Management Program developed
an online publication to help Texas attorneys prepare for events that could render them unable to practice
law. The manual assists judges, clients, and others with the closure of an attorney’s practice and finding
new counsel.
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Recognizing Volunteers
More than 400 Texans serve on local
grievance committees.
Two-thirds are lawyers.
One-third are public members.
Collectively, they volunteer thousands of hours
each year to protect the public.

Office of Chief Disciplinary Counsel
The Texas attorney discipline system is administered by the Office of Chief Disciplinary Counsel (CDC), which is
designed to be the “Bar’s law office,” and whose work is overseen by the Commission for Lawyer Discipline. The CDC
represents the Commission in disciplinary litigation. Professionalism and results are directly tied to the public’s
perception of the ability of the State Bar of Texas to discipline its own lawyers and protect the public from unethical
practitioners. In recognition of this close connection, emphasis is placed on the quality of disciplinary prosecutions,
identification of disability or impairment problems, solutions for attorneys in need of law practice management or
other basic skills, and innovative ways to maintain open communication between the public and the Bar.

STAFFING AND TRAINING
The Chief Disciplinary Counsel operates the discipline system with 90 full-time employees, including 34 lawyers, 10
investigators, 31 legal support staff, 11 administrative support staff, and 4 administrative managers. In addition to its
headquarters in Austin, the CDC has Regional Offices in San Antonio, Dallas, and Houston. Each Regional Office is
responsible for the investigation and prosecution of disciplinary matters within its region and is managed by a
Regional Counsel.
This past Bar year, the CDC held two system-wide in-house training programs. The first was a comprehensive two-day
Attorney Workshop in October 2010 attended by staff attorneys from CDC’s Austin, San Antonio, Dallas, and Houston
offices. This workshop covered key aspects of the attorney discipline process, including a review of procedural and
substantive law, training in trial and appellate matters, and a review of recent ethics opinions. Specialized sessions
included topics such as immigration, barratry, trust account violations, grievance referral, compliance, client security
fund, and conflict of interest cases. The second program was a Regional Office Managers conference held in April 2011.
Facilitated by Executive Administrative Manager Anne McKenna and attended by each of CDC’s regional office
managers, the program topics covered a full range of routine and non-routine responsibilities to ensure consistency
in processes, improve efficiencies, and to explore cost-saving ideas in necessary expenses. CDC also provides two
comprehensive in-house orientation programs for all new hires statewide — one for lawyers and one for non-lawyer
staff. The orientation is held on the employee’s first day of work and provides an overview of the core functions of the
organization as a whole, as well as a detailed review of the work of the CDC.
CDC sent three of its regional investigators to the 2010 Organization of Bar Investigators (OBI) training conference:
Jolene Bartlett of Dallas; Patricia Teinert of Houston; and Marjorie Churchill of San Antonio. The three-day conference
focused on computer forensics, insurance fraud detection, telephone interview techniques, Internet sleuthing, safety
issues when dealing with the public, and cooperation and assistance from other federal governmental agencies. The
digital conference materials were provided to all CDC investigators and lawyers, and individual training on the various
topics was provided. Teinert and Churchill are both former members of the OBI Board of Directors.
CDC is in the process of obtaining a new case management system that will allow for better tracking of case data, more
detailed statistical reporting, and the ability to capture critical information that is not available with the current system.
After an extensive RFP review, New Dawn Technologies was selected as the vendor to develop and implement the new
system. The contract was finalized in July 2011 and meetings to undertake the project are underway. As the project
moves forward, CDC continues to work toward ways of improving access and understanding of the grievance process.
An exciting feature of the new system will be the capability to allow the public to submit their grievances online.
CDC obtained sanctions in 371 cases, resolving 584 complaints in the 2010–11 Bar year. Forty-six of these cases were
resolved through the Grievance Referral Program. CDC pursued 20 compulsory discipline cases before the Board of
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Disciplinary Appeals, obtaining disbarment in four cases, suspensions in four cases, resignations in lieu of discipline
in five cases, and interlocutory orders of suspension in seven cases. CDC obtained judgments ordering reciprocal
discipline in five cases, including two disbarments and three orders of suspension.

ATTORNEY ETHICS HELPLINE
CDC maintains, as a service to State Bar members, a toll-free Attorney Ethics Helpline, operated from 8 a.m. to 5 p.m.,
Monday through Friday.
The Helpline is designed to assist Texas attorneys who have questions about their ethical obligations to clients,
courts, and the public under the Texas Disciplinary Rules of Professional Conduct. The information disseminated is
designed to give attorneys access to rules, ethics opinions, and case law so that an attorney can make an informed
decision about an ethics issue. Pursuant to the policy of the State Bar Board of Directors, the Chief Disciplinary
Counsel and her staff are not permitted to issue written opinions or advice.
The Attorney Ethics Helpline does not provide legal assistance to the general public and cannot address questions
concerning pending grievances. During the 2010–11 Bar year, the Helpline handled more than 5,300 ethics calls.
Common areas of inquiry include conflicts, confidentiality, safekeeping property, termination of representation,
candor to the tribunal and fairness in adjudicatory proceedings, communicating with a represented person, feesplitting or engaging in business with non-lawyers, advertising and solicitation, and the duty to report misconduct.
The Ethics Helpline number is (800) 532-3947.

OMBUDSMAN
The CDC’s ombudsman is Maureen Ray. In this
role, Ray responds to calls and correspondence
from complainants who are dissatisfied with
the results or processing of their grievances.
She is also available to discuss the grievance
process in general and the rules governing
it. Upon the dismissal of a grievance
following the denial of an appeal or later in
the process, the complainant may seek
Ray’s help in determining the grounds for
the dismissal. Ray’s investigation results
in a letter to the complainant that
contains written findings. During
2010–11, Ray conducted 41
investigations of this type and fielded 82
calls from complainants in her role as
ombudsman. While unable to affect the result
obtained, very often Ray is able to provide complainants
with a level of understanding that promotes better
confidence in the system.
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STATEWIDE COMPLIANCE MONITOR
Disciplinary judgments often require that respondents refund all or part of the attorney’s fees paid to them by
clients harmed by misconduct and pay the CDC for the attorney’s fees and costs incurred in prosecuting the
disciplinary action. Terms of license suspension may also contain requirements directed toward changing lawyer
behavior, for example, completing additional continuing legal
education in the area of law practice management, the assignment
of a law practice monitor, random audits of the lawyer’s trust
account, or participation in treatment programs for mental health
or substance use disorders. This results in frequent referrals to
other Bar programs such as TexasBarCLE and the Texas Lawyers’
“The State Bar of Texas gave me a
Assistance Program.
Statewide Compliance Monitor Nancy Ashcraft is housed in the
Austin office, which enables her to manage the compliance
caseload in a centralized and more consistent manner. She is
assisted by Lisa Villarreal-Rios, the Grievance Referral Program
Administrator, in cases involving rehabilitative terms of
suspension. At the close of the 2010–11 Bar year, Ashcraft had 344
active cases and had resolved 143 cases. As a matter of office
policy, immediate payment of restitution is required in most cases
involving agreed disciplinary judgments. An additional $317,624 in
restitution was collected in the 2010–11 Bar year in cases involving
agreed judgments, non-agreed judgments, respondent defaults,
and cases in which respondents were seeking reinstatement. The
centralized compliance process contributed to $308,971 in
attorney’s fees collections for 2010–11.

precious gift: a second chance. My
suspension, which initially seemed
a burden, instead liberated me to
heal myself, make amends to those I
harmed and to refocus my life … If
you ever wonder if you and the Bar
make a difference, know that you
do make a difference. Your
primary goal of protecting the
public from errant lawyers often has
the effect of helping the errant
lawyer find the way home.”

CLIENT SECURITY FUND
Although the CDC, through its compliance monitor, makes rigorous
attempts to collect unearned fees or misappropriated funds from
disciplined lawyers, some restitution judgments remain
unsatisfied. The Client Security Fund was established by the State Bar of Texas in 1975 to provide relief to clients
whose lawyers have not met their obligations to pay restitution or, in the case of disbarment, resignation, or death of
the lawyer, clients who can demonstrate post-judgment that their lawyers stole money from them or failed to refund
an unearned fee. Payouts are funded through an annual appropriation from the Bar, currently $300,000, and interest
on the corpus of about $4 million. Applications to the Fund are reviewed and acted upon by the Client Security Fund
Subcommittee, a standing subcommittee of the State Bar Board of Directors. The CDC through Maureen Ray serves as
the administrator and legal counsel to the Fund. Ray is responsible for conducting investigations on the applications
and presenting the Committee with written summaries containing her recommendations. Last year, Ray presented
129 applications to the Committee, of which 91 were approved, resulting in total grants of $704,335, an all-time
record for the Fund. Of the approved applications, 28 involved attorney theft and 63 involved the failure to refund
unearned fees.
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District Grievance Committees
Texas is proud of its tradition of utilizing local volunteers to serve on grievance committees. Currently, 408 volunteer
grievance committee members serve on 17 committees in 47 State Bar districts. Members are nominated by State Bar
directors and appointed by the State Bar president. The committees are composed of two-thirds lawyer members
and one-third public members, each of whom serve a three-year staggered term and are eligible to serve two
consecutive terms. Public members may not have, other than as consumers, a financial interest, direct or indirect, in
the practice of law. Lawyer members must be licensed and in good standing in the State of Texas.
District grievance committees perform two critical roles in the discipline system: 1) Review complaints presented by
the Chief Disciplinary Counsel and determine whether the case should be dismissed or proceed to prosecution; and
2) Sit as an administrative tribunal to determine whether professional misconduct was committed and assess an
appropriate sanction.

LOCAL TRAINING
MCLE-approved training of each district grievance committee is conducted annually by regional counsel and their
staff. Emphasis is placed upon the procedural and substantive rules governing the attorney discipline system, duties
and authority of the committees, and the importance of participation at scheduled hearings. CDC also has produced
several online training sessions addressing how to conduct an evidentiary hearing, common rule violations, and
issues related to the imposition of sanctions. The sessions were designed to provide grievance committee members
with a more in-depth analysis of key issues in disciplinary cases in order to facilitate their work on the grievance
committee. Additionally, the State Bar offers free CLE courses for members of the grievance committees. The Dallas
Regional Office conducted eight training sessions in seven cities; San Antonio Regional Office conducted 12 training
sessions in 12 cities; Houston Regional Office conducted three training sessions in three cities; and Austin Regional
Office conducted two training sessions in one city.

DIVERSITY OF GRIEVANCE COMMITTEE MEMBERS
Acknowledging the importance to the public and the lawyers of Texas for the members of the district grievance
committees to fairly represent the racial, ethnic, and gender makeup of the districts they serve, the State Bar Board of
Directors works with CDC to make appointments that maintain this diversity in membership, including the goal that
lawyer members reflect the various practice areas and law firm sizes.

2010–2011 DIVERSITY SURVEY OF GRIEVANCE COMMITTEE MEMBERSHIP
COMPARED WITH STATE BAR MEMBERSHIP
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Gender
Male
Female

Committee
72%
28%

SBOT Membership
67%
33%

Ethnicity
White/Caucasian
Asian
African American
Native American
Hispanic
Other

Committee
76%
1%
10%
1%
11%
2%

SBOT Membership
83%
3%
5%
<1%
8%
1%

Overview of the Attorney
Discipline Process
The State Bar of Texas is dedicated to improving and advancing the quality of legal services to the public, protecting
the public through the discipline system, and fostering integrity and ethical conduct in the legal profession.
The Texas attorney discipline system is governed by the Texas Disciplinary Rules of Professional Conduct (ethics
rules) and the Texas Rules of Disciplinary Procedure (procedural rules). The ethics rules define the proper conduct
for purposes of professional discipline. The procedural rules provide the mechanism by which grievances are
processed, investigated, and prosecuted.
Changes to the disciplinary rules effective January 1, 2004, were largely a result of oversight by the Texas Legislature
during Sunset Review of the State Bar of Texas in 2003. Recommendations of the Sunset Commission led to revisions
of the State Bar Act and adoption of the current rules by the Supreme Court of Texas.
These changes streamlined the grievance process by eliminating unnecessary hearings based on unfounded
complaints and requiring deadlines for different stages of the process, thereby resulting in a faster resolution of
disciplinary matters.
The Texas Rules of Disciplinary Procedure and Texas Disciplinary Rules of Professional Conduct are available at
www.texasbar.com/ethics.

PROTECTING THE PUBLIC
2010–11 SNAPSHOT
Total Disciplinary Sanctions

371

Total Complaints Resolved

584

Disbarments

28

Resignations in Lieu of Discipline

23

Suspensions

157

Public Reprimands

40

Private Reprimands

77

Grievance Referral

46

•
•
•
•
•

$308,971 in attorney’s fees collected from respondent attorneys as part of a sanction
$704,335 in funds approved for victims of attorney misconduct by the State Bar of Texas Client Security Fund
More than 5,300 ethics calls were handled by the State Bar of Texas Ethics Helpline
812 cases resolved without the need to file a grievance through the State Bar’s Client-Attorney
Assistance Program
3,800 lawyer advertisements reviewed by the State Bar Advertising Review Committee

15

Grievance Procedure
Those who believe they have been a witness to attorney misconduct — clients, members of the public, members of
the legal community, and judges — have the right to file a grievance against a Texas attorney. The grievance form is
available on the State Bar website (in Spanish and English), in every Chief Disciplinary Counsel office, through the
State Bar’s Client-Attorney Assistance Program (CAAP), and at courthouses, law libraries, legal aid organizations, and
local bar associations across the state.

CLASSIFICATION
Filing a written grievance with one of the Chief Disciplinary Counsel’s regional offices initiates the disciplinary
process. Lawyers are subject to discipline only if they have violated the ethics rules (Texas Disciplinary Rules of
Professional Conduct). Upon receipt of the grievance, the CDC determines whether the grievance, on its face, alleges
professional misconduct. This determination is referred to as classification of the grievance and is made within 30 days
of the filing of the grievance. During the 2010–11 Bar year, 7,328 grievances were filed.
If the grievance does not allege professional misconduct, it is classified as an Inquiry and dismissed. If the grievance
alleges professional misconduct, it is classified as a Complaint and sent to the respondent lawyer for a response.
IF:
THEN:

The grievance does not allege professional misconduct.
It is dismissed as an Inquiry.

IF:
THEN:

The grievance does allege professional misconduct.
It is classified as a Complaint and sent to the lawyer who is alleged to have committed the professional
conduct for a response.

WHY ARE GRIEVANCES DISMISSED?
Of the grievances considered between June 1, 2010 and May 31, 2011, 65 percent (4,778) were dismissed as Inquiries.
Grievances are dismissed for various reasons, including the following:
•
•
•
•
•
•
•

The grievance concerns the outcome of a case but does not specify a violation of an ethics rule.
The grievance does not involve a lawyer’s conduct in his or her professional capacity.
The grievance is filed too late.
The grievance is duplicative or identical to a previous filing.
The grievance concerns a lawyer who has been disbarred, has resigned, or is deceased.
The grievance concerns an unlicensed attorney (handled by the Unauthorized Practice of Law Committee).
The grievance is filed against a sitting judge (handled by the State Commission on Judicial Conduct).

CHECK IN THE SYSTEM — AN APPEALS PROCESS
The person who filed the grievance has the right to appeal the CDC’s classification decision to dismiss the grievance as
an Inquiry to the Board of Disciplinary Appeals (BODA). BODA is an independent 12-attorney tribunal, appointed by
the Supreme Court of Texas.
During the 2010–11 Bar year, there were 2,028 appeals by complainants from classification decisions. Of these appeals,
BODA reversed 169 classification decisions, resulting in a statewide reversal rate of 8 percent. When BODA reverses a
classification decision, the grievance is sent back to the Office of Chief Disciplinary Counsel and is processed as a
Complaint.
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— Processing a Grievance —

*Evidentiary Judgments are appealed to BODA
District Court Judgments are appealed to state appellate court
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COMPLAINT STATISTICS
During the 2010–11 Bar year, 28 percent (2,047) of grievances filed were classified as Complaints. A majority of these
Complaints involved the areas of criminal law, family law, and personal injury. Among the most common allegations
were neglect, failure to communicate, and complaints about the termination or withdrawal of representation.

JUST CAUSE DETERMINATION
Once the grievance is classified as a Complaint, it is sent to the respondent lawyer who has 30 days from receipt to
respond. Within 60 days of the response deadline, the CDC, through its investigation, must determine whether there
is Just Cause to believe that professional misconduct occurred. This investigation may include the following:
•
•
•
•
•
•
•
•
•
•
•
•

Requesting additional information from the complainant
Obtaining information from corroborative witnesses
Receipts
Hourly records or billing statements
Correspondence to and from client
Message slips, telephone logs, or records of long-distance telephone calls
Court records, such as pleadings, motions, orders, and docket sheets
Copies of settlement checks and/or disbursement statements
IOLTA or trust account records, such as monthly bank statements, deposit slips, deposit items, and
disbursement items
State Bar Membership Department records including records of current or past administrative suspensions
Client file
Witness interviews and obtaining sworn statements

NO JUST CAUSE FINDING
If the Chief Disciplinary Counsel determines that there is no Just Cause to proceed on the Complaint, the case is
presented to a Summary Disposition Panel, which is a panel of local grievance committee members composed of
two-thirds lawyers and one-third public members. The Summary Disposition Panel is an independent decision
maker and has the discretion to either accept or reject the CDC’s determination.
All information and results of the CDC’s investigation is presented to the panel at a docket hearing without the
presence of either the complainant or respondent. If the panel accepts the CDC’s determination, the Complaint will
be dismissed. If the panel rejects the CDC’s determination, the panel votes to proceed on the Complaint.
During the 2010–11 Bar year, 1,522 cases were presented to Summary Disposition Panels of local grievance
committees for consideration. The panels accepted the CDC’s recommendation to dismiss in 1,484 of those cases.

TRIAL OF THE COMPLAINT
If the Chief Disciplinary Counsel’s Office finds Just Cause or the Summary Disposition Panel votes to proceed on the
Complaint, the respondent lawyer is given written notice of the allegations and rule violations. The respondent has
20 days to notify the CDC whether he or she chooses to have the case heard before an evidentiary panel of the
grievance committee or by a district court, with or without a jury. This choice is referred to as the respondent’s
election. A respondent who fails to elect will have the case tried before an evidentiary panel of the grievance
committee.
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Evidentiary panel hearings are confidential and allow for a private reprimand, the least sanction available, to be
imposed. District court proceedings are public and the least sanction available is a public reprimand. In both types
of proceedings, the parties are the Commission for Lawyer Discipline (represented by the Chief Disciplinary
Counsel) and the respondent lawyer. It is the Commission’s burden to prove the allegations of professional
misconduct by a preponderance of the evidence.

2010–11 BAR YEAR

Elected Evidentiary
Defaulted into Evidentiary
Elected District Court

2009–10 BAR YEAR

247
265
78

Elected Evidentiary
Defaulted into Evidentiary
Elected District Court

236
174
43

If no professional misconduct is found, the case is dismissed. If professional misconduct is found, a separate hearing
may be held to determine the appropriate discipline. In evidentiary panel proceedings, the panel may also find that
the respondent suffers from a disability and forwards its finding to the Board of Disciplinary Appeals.
During the 2010–11 Bar year, the CDC resolved 584 complaints before grievance committee evidentiary panels,
district courts, and the Board of Disciplinary Appeals, and disposed of more than 1,500 cases before Summary
Disposition Panels of the local grievance committees.

GRIEVANCE REFERRAL PROGRAM
Implemented in 2007, the Grievance Referral Program (GRP) was designed to help identify and deal with lawyers
who have impairment or performance issues and who enter the disciplinary system as a result of minor misconduct.
GRP allows the Commission for Lawyer Discipline to refer to the program lawyers who have engaged in minor
misconduct and who otherwise meet the GRP eligibility criteria.
In exchange for a dismissal of the underlying Complaint by the Commission, the respondent lawyer agrees to
complete a remedial or rehabilitative program specifically tailored to address
the issues that contributed to the misconduct, such as communication
problems, poor law practice management skills, or mental health issues
negatively affecting the lawyer’s ability to practice law. If the lawyer does not
“Thank you for pushing me on
fully complete the terms of the agreement in a timely manner, the underlying
Complaint moves forward through the usual disciplinary process.
to seek some help with what
Lisa Villarreal-Rios assumed the role of Grievance Referral Program
Administrator after Chris Long retired in March 2010. Villarreal-Rios has since
become a licensed master social worker (LMSW) and is working to become a
licensed chemical dependency counselor. During 2010–11, Villarreal-Rios
worked with more than 55 respondent attorneys, 46 of whom have
successfully completed the program.

turned out to be a severe case of
depression. You made a
difference in my life personally
and I hope I too can do that for
someone else in the future.
Thanks again for your help.”

Feedback for the program is strong, indicating that respondent lawyers
benefit both personally and professionally and receive the support necessary
to address the issues that are negatively affecting their ability to practice law.
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Punishment for Professional
Misconduct
The term “sanction” refers to the level of discipline imposed against a respondent attorney. In determining the
appropriate sanction to be imposed, an evidentiary panel or district court considers the following:
•
•
•
•
•
•
•
•
•
•
•

Nature and degree of the professional misconduct
Seriousness of and circumstances surrounding the professional misconduct
Loss or damage to clients
Damage to the profession
Assurance that those who seek legal services in the future will be insulated from the type of professional
misconduct
Profit to the attorney
Avoidance of repetition
Deterrent effect
Maintenance of respect for the legal profession
Conduct of the respondent during the course of the disciplinary proceeding
Respondent’s disciplinary history

The different types of sanctions, or levels of discipline, include the following:

PRIVATE REPRIMAND
A private reprimand is available only if the case is tried before an evidentiary panel of the grievance committee. This
sanction is not available in a case heard before a district court. A private reprimand is the least level of discipline
that can be given. It is not public and this information is not published in connection with the specific lawyer and is
not released upon inquiries from the public. However, this sanction remains a part of the lawyer’s disciplinary
history and may be considered in any subsequent disciplinary proceeding. The Texas Legislature and Commission
for Lawyer Discipline have established limitations on the use of private reprimands. A private reprimand is not
available if:
• A private reprimand has been imposed upon the respondent lawyer within the preceding five-year period
for a violation of the same disciplinary rule; or
• The respondent lawyer has previously received two or more private reprimands, whether or not for
violations of the same disciplinary rule, within the preceding 10 years; or
• The misconduct includes theft, misapplication of fiduciary property, or the failure to return, after demand,
a clearly unearned fee; or
• The misconduct has resulted in a substantial injury to the client, the public, the legal system, or the
profession; or
• There is a likelihood of future misconduct by the respondent lawyer; or
• The misconduct was an intentional violation of the ethics rules.
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PUBLIC REPRIMAND
This type of discipline is public and is published together with the name of the respondent lawyer. A public
reprimand is not available if:
•
•

A public reprimand has been imposed upon the respondent lawyer within the preceding five-year period
for a violation of the same disciplinary rule; or
The respondent lawyer has previously received two or more public reprimands, whether or not for
violations of the same disciplinary rule, within the preceding five-year period.

SUSPENSION FOR A TERM CERTAIN
Commonly referred to as an “active suspension,” this public discipline means that the respondent lawyer is
prohibited from practicing law for the length of the suspension. If the lawyer practices law during an active term of
suspension, the conduct is a separate basis for further discipline and/or for contempt of the judgment. Upon the
conclusion of an active suspension, the lawyer is eligible to practice law, provided that all other requirements for
eligibility such as payment of bar dues and compliance with continuing legal education are current.

FULLY PROBATED SUSPENSION
This type of discipline is public and is for a term certain; however, the suspension is “probated,” which means that
the respondent lawyer may practice law during the period of suspension, but the lawyer must comply with specific
“terms of probation” throughout the probated suspension period.
Terms of probation typically require that the respondent lawyer refrain from engaging in further misconduct; not
violate any state or federal criminal statutes; keep the State Bar notified of current mailing, residential, and business
addresses; comply with continuing legal education requirements; comply with the rules for maintaining trust
accounts; and respond to any requests for information by the Chief Disciplinary Counsel in connection with an
investigation of allegations of misconduct.
Probation terms may also include, depending upon the facts of a particular case, that the respondent lawyer take
additional continuing legal education, participate in the Law Practice Management program, submit to a
psychological evaluation, attend substance abuse counseling, practice law under the supervision of a designated
monitor, or pay restitution and attorney’s fees by a certain date. A fully probated suspension is not available if:
•
•
•

A public reprimand or fully probated suspension has been imposed upon the respondent lawyer within
the preceding five-year period for a violation of the same disciplinary rule; or
The respondent lawyer has previously received two or more fully probated suspensions whether or not
for violations of the same disciplinary rule within the preceding five-year period; or
The respondent lawyer has previously received two or more sanctions of public reprimand or greater
imposed for conflict of interest, theft, misapplication of fiduciary property, or the failure to return, after
demand, a clearly unearned fee.

In the event a fully probated suspension is not available, any sanction imposed must be for no less than 30 days of
active suspension.
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PARTIALLY PROBATED SUSPENSION
This type of discipline is a combination of an active suspension followed by a period of probated suspension
and is public.

DISBARMENT
This is the most severe discipline resulting in a complete loss of a respondent lawyer’s license to practice law.
Once disbarred, the lawyer’s name is removed from the membership rolls of the Supreme Court and the lawyer
is required to remit his or her law license and bar card.
After five years, a disbarred lawyer may petition a district court to be reinstated to the practice of law. The disbarred
lawyer must prove that reinstatement is in the best interest of the public and the profession, as well as the ends of
justice. If such an application is granted, the disbarred lawyer is not automatically granted a law license. The
disbarred lawyer must still pass the Bar Exam administered by the Texas Board of Law Examiners.
During the 2010–11 Bar year, 14 disbarred lawyers petitioned for reinstatement. Two petitions were denied, one was
granted, three were dismissed by the respondent attorney, and eight remain pending.

ANCILLARY SANCTIONS
Finally, the term “sanction” may include as an ancillary requirement: 1) restitution (which may include repayment to
the Client Security Fund of the State Bar of any payments made by reason of the respondent lawyer’s misconduct);
and 2) payment of reasonable attorney’s fees and all direct expenses associated with the disciplinary proceedings.
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Other Disciplinary Proceedings
COMPULSORY DISCIPLINE
If an attorney has been convicted of or pleaded nolo contendere to, or has been put on probation, with or without an
adjudication of guilt, for a serious or intentional crime (as those terms are defined in the TRDP), the Chief Disciplinary
Counsel will seek compulsory discipline.
Crimes that subject a lawyer to compulsory discipline include barratry; any felony involving moral turpitude; any
misdemeanor involving theft, embezzlement, or fraudulent or reckless misappropriation of money or property; any
crime involving misapplication of money or other property held as a fiduciary; and any attempted conspiracy or
solicitation of another to commit any of these crimes.
These proceedings are filed with the Board of Disciplinary Appeals. The criminal judgment or order of deferred
adjudication is conclusive evidence of the attorney’s guilt of the commission of the crime. If the criminal conviction of a
serious or intentional crime is on appeal, the lawyer’s license shall be suspended during the pendency of an appeal of
the criminal conviction. Where the sentence includes any period of incarceration other than as a condition of
probation, the lawyer shall be disbarred. Where the criminal sentence is fully probated, BODA has the discretion to
either suspend for the period of criminal probation or disbar the attorney. Appeals from compulsory discipline
decisions are to the Supreme Court of Texas. During the 2010–11 Bar year, 20 of the sanctions entered were a result of
compulsory discipline cases.

ASSUMPTION OF PRACTICE
Any interested person, including the Chief Disciplinary Counsel or a client, may petition the district court in the county
of the attorney’s residence to assume jurisdiction of the attorney’s law practice under certain circumstances. A district
court can be petitioned to appoint a custodian for an attorney’s files in the event that the attorney has died;
disappeared; resigned; become inactive; been disbarred or suspended; or become physically, emotionally, or mentally
disabled; and cannot, as a result, provide legal services necessary to protect the interests of clients.
Upon the filing of a verified petition, the court issues a show cause order to the attorney or his or her personal
representative or, if none, the person having custody of the lawyer’s files, directing him or her to show cause why the
court should not assume jurisdiction of the attorney’s law practice. Upon establishment of grounds for the assumption,
the court enters an order appointing one or more lawyers as custodians and ordering what must be done with respect to
the files. During the 2010–11 Bar year, the Chief Disciplinary Counsel sought and obtained three assumptions of practice.

INTERIM SUSPENSION
If the Chief Disciplinary Counsel determines during the course of investigating a Complaint that one or more grounds
exist to support seeking an interim suspension of the respondent’s law license, the CDC can seek authority from the
Commission to pursue an interim suspension.
If such authority is given, a petition is filed in a district court of proper venue, service is obtained on the respondent,
and the court is to set a hearing within 10 days. The court may suspend the attorney pending final disposition of the
disciplinary action if the court finds by a preponderance of the evidence that the respondent poses a substantial threat
of irreparable harm to clients or prospective clients. Any of the following elements conclusively establishes such a
substantial threat of irreparable harm:
•
•
•

Conduct that includes all elements of a serious crime (as that term is defined in the disciplinary rules); or
Three or more acts of professional misconduct as defined in the rules, whether or not there is harm; or
Any other conduct that, if continued, will probably cause harm to clients or prospective clients.

During the 2010–11 Bar year, the Chief Disciplinary Counsel obtained three interim suspensions.
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RECIPROCAL DISCIPLINE
If an attorney is disciplined in another jurisdiction where the attorney is licensed to practice law, the Chief
Disciplinary Counsel may seek the identical or “reciprocal” discipline. These proceedings are filed with the Board of
Disciplinary Appeals. The CDC files a petition for reciprocal discipline, which includes a certified copy of the order
of discipline from the other jurisdiction and requests that the lawyer be disciplined in Texas. BODA notifies the
attorney, who has 30 days to show why imposition of the identical discipline in Texas would be unwarranted.
Defenses available to the attorney include the following:
•
•
•
•
•

The procedure in the other jurisdiction was so lacking in notice or opportunity to be heard that the
attorney was deprived of due process.
There was such an infirmity of proof in the other jurisdiction that the conclusion that was reached should
not be accepted as final.
Imposition of identical discipline would result in grave injustice.
That the misconduct established in the other jurisdiction warrants a substantially different discipline in
this state.
That the misconduct for which the attorney was disciplined in the other jurisdiction does not constitute
professional misconduct in this state.

Absent establishment of a defense, BODA shall impose discipline identical to the extent practicable with that
imposed by the other jurisdiction. Appeals from decisions in reciprocal discipline cases are to the Supreme Court of
Texas. During the 2010–11 Bar year, five of the sanctions entered were a result of reciprocal discipline cases.

DISABILITY SUSPENSION
A disability is any physical, mental, or emotional condition that results in an attorney’s inability to practice law or to
carry out his or her professional responsibilities. No substantive rule violation is required to find that an attorney
has a disability.
If the Chief Disciplinary Counsel during a just cause investigation, or an evidentiary panel during the course of an
evidentiary proceeding, believes that an attorney is suffering from a disability, the matter is forwarded to BODA for
appointment of a district disability committee. The district disability committee determines whether the respondent
is, in fact, suffering from a disability and, if so, indicates such to BODA, which then enters an order suspending the
attorney for an indefinite period.
The disability process tolls the four-year statute of limitations for disciplinary matters.

REVOCATION
Violation of any term of the probated portion of a suspension may subject a respondent lawyer to a “revocation” of
the probation resulting in an active suspension from the practice of law. When a judgment is entered by an
evidentiary panel of the grievance committee, the revocation proceeding is filed before BODA. When a judgment is
entered by a district court, the revocation proceeding is filed with the district court. If the Chief Disciplinary Counsel
proves a violation of probation by a preponderance of the evidence, the probation is revoked and the respondent
attorney is suspended from the practice of law without credit for any probationary period served. An order revoking
a probated suspension cannot be superseded or stayed pending an appeal. During the 2010–11 Bar year, the CDC
filed two petitions to revoke probation; one resulted in a settlement and the other remains pending.
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Grievance Support
The Office of Chief Disciplinary Counsel in its administration of the Texas attorney discipline system is greatly
supported by a number of other State Bar programs, departments, and Supreme Court-appointed committees. The
work of these groups impacts the number of grievances filed against lawyers and provides rehabilitative assistance
to lawyers who are disciplined.

CLIENT-ATTORNEY ASSISTANCE PROGRAM
The Client-Attorney Assistance Program (CAAP) is a statewide dispute resolution program and service of the State
Bar of Texas. It is available to the public and Texas lawyers. It assists clients and attorneys in resolving minor
problems affecting their relationships. CAAP also supports the attorney discipline process by providing information
about the grievance process and grievance forms upon request. The grievance complaint form was revised in
January 2007 to provide more specific information regarding the option of resolving issues through CAAP without
the need to file a formal grievance. A CAAP survey conducted from January 2007 through June 2011 reflects that this
change in the form resulted in an additional 4,881 calls to CAAP from individuals expressing a desire to use this
program before, or in lieu of, the filing of a formal grievance. Other revisions to the grievance form are intended to
better assist in identifying potential lawyer impairment issues.
In addition, CAAP makes referrals to appropriate State Bar of Texas departments, local bar associations, and other
community and State of Texas programs and agencies that can assist those persons who contact CAAP for assistance.
During the 2010–11 Bar year, CAAP was contacted approximately 49,000 times and answered questions primarily
about the grievance process and made referrals to programs that could assist with specific issues or concerns.
CAAP resolved 812 cases between attorneys and their clients without the need for filing a formal grievance.
Complaints about communication and neglect continued to top the list regarding representation issues. Dispute
resolution files regarding family, personal injury, and criminal law remained the top three legal matters for which
dispute resolution is most frequently requested.
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ADVERTISING REVIEW COMMITTEE
The Advertising Review Committee (ARC) is responsible for reviewing lawyer advertisements and written
solicitations as required by the Texas Disciplinary Rules of Professional Conduct. The ARC, through the State Bar’s
Advertising Review Department, manages the filing and review process for attorneys that market their services to
the public to ensure that lawyers are complying with established ethical requirements.
In 2010–11, the Department reviewed more than 3,800 submissions, one of the highest amounts of submissions in
recent years. The largest category was electronic filings, and electronic media proved to be the focal point for
Advertising Review. The Department is also responsible for distributing non-filer notices to attorneys who have not
filed an advertisement. The Department sent more than 100 notices. The Department’s ethics presentation focused
on attorneys using social media to disseminate information about their legal services. In addition, the Committee
gave a presentation on social media at the State Bar Annual Meeting.

LAW PRACTICE MANAGEMENT
The Law Practice Management Program was implemented by the State Bar of Texas to establish processes and
procedures to assist solo and small firm practitioners in the delivery of legal services by developing and promoting
competent, professional, efficient, effective, economical, and innovative law office management practices. Often, a
referral to Law Practice Management will be incorporated as a term of a disciplinary judgment as many Complaints
stem from a lawyer’s lack of knowledge in the appropriate management of his or her law practice. Several online
tutorials have been developed to aid attorneys in developing the skills they need to manage a law office effectively
and avoid further practice management related Complaints.
For the 2010–11 Bar year, the program assisted approximately 25,000 lawyers through local bar events, law school
programs, website resources, newsletters, and telephone inquiries. In addition, the program offered accredited
MCLE hours through online classes, live and video seminars, and webcasts.

MINIMUM CONTINUING LEGAL EDUCATION
The State Bar of Texas requires that every attorney complete 15 hours of continuing legal education (CLE) hours each
year to maintain an active law license, three of which are required to be in the area of ethics. This requirement is
known as Minimum Continuing Legal Education (MCLE).
The State Bar MCLE Department ensures that attorneys comply with the regulations and also approves courses for
MCLE credit. Attorneys and course sponsors may access and update their MCLE records on the State Bar of Texas
website. Failure to comply with MCLE requirements can result in an administrative suspension from the practice of
law. And practicing while on an administrative suspension is a violation of the Texas Disciplinary Rules of
Professional Conduct.

TEXAS LAWYERS’ ASSISTANCE PROGRAM
The State Bar of Texas established the Texas Lawyers’ Assistance Program (TLAP) in 1989. TLAP’s mission is to assist
lawyers challenged by substance use and other mental health disorders that are interfering or may interfere with
their ability to practice law in an ethical and professional manner.
In addition to educating law students, lawyers, and judges about the types of impairments studies show
disproportionately impact the legal profession, TLAP offers a variety of intervention, assessment, referral, and
rehabilitative services to impaired lawyers. Calls to TLAP come either from the lawyer challenged by a substance use
disorder or mental health issue, or from a “concerned other,” usually a friend, colleague, judge, or family member.
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This past year, 50 percent of calls to TLAP were from or about lawyers with an apparent substance use disorder. The
other 50 percent were from or about lawyers who are exhibiting moderate to severe symptoms of other mental
health disorders including depression, bipolar disorder, or an anxiety disorder. Because of the nexus between
substance abuse or mental health disorders and lawyer misconduct, the incidence of misconduct on the part of
impaired lawyers is reduced when lawyers participate in recovery programs appropriate to their illness. Since the
program was created, the number of lawyers TLAP has worked with in a given year has steadily increased.
For the 2010–11 Bar year, TLAP worked with 742 lawyers and also worked with 187 “concerned others” educating
them about these disorders, coaching them through interventions, helping to develop treatment options, and
arranging for re-entry supports to prevent relapse.

THE TEXAS CENTER FOR LEGAL ETHICS
The Texas Center for Legal Ethics is a 501(c)(3) nonprofit organization incorporated in 1989 by retired Texas Supreme
Court Chief Justices Robert W. Calvert, Jack Pope, and Joe R. Greenhill to promote and institutionalize the values
embodied in the Texas Lawyers Creed promulgated by the Supreme Court of Texas and Texas Court of Criminal
Appeals that same year.
The center’s mission is to enhance professionalism, ethics, and civility among lawyers by using all available
resources to educate lawyers, law students, the judiciary, and the public on the standards of ethics and
professionalism expected of them. To that end, the Supreme Court of Texas assigned the center the responsibility of
producing a mandatory four-hour ethics course, “The Justice James A. Baker Guide to the Basics of Law Practice,” for
all newly licensed Texas lawyers. The center is a primary generator of information, education, and programming to
lawyers and the public on issues of legal ethics, professionalism, and the Texas Disciplinary Rules of Professional
Conduct. Its mission also includes educating the public about the rule of law and the legal system, particularly
correcting myths and misperceptions that increase public cynicism about the lawyers and judges.

GRIEVANCE OVERSIGHT COMMITTEE
The Grievance Oversight Committee (GOC) is charged to study, review, and advise the Supreme Court of Texas
regarding the structure, function, and effectiveness of the discipline system. The GOC is composed of six attorneys
and three public members appointed by the Supreme Court. The committee is not part of the State Bar disciplinary
process and neither considers nor resolves individual Complaints involving attorney-client issues. The committee

STATE BAR OF TEXAS PUBLIC PROTECTION DOLLARS ACTUAL EXPENDITURES
(UNAUDITED) FY2010–11
Commission for Lawyer Discipline
Office of Chief Disciplinary Counsel
UPL Committee

$72,565

Texas Lawyers’ Assistance Program

$269,620

$7,633,652

Client-Attorney Assistance Program

$465,047

$146,181

Grievance Oversight Committee

$42,334

Professional Ethics Committee

$3,617

Board of Disciplinary Appeals

$382,106

Advertising Review

$237,437

Minimum Continuing Legal Education

$581,699

Total General Fund
Client Security Fund

$9,834,258
$740,329

Total State Bar Public Protection Dollars $10,574,587
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maintains a website (www.txgoc.com) and welcomes comments and suggestions from all interested parties. During
the 2010–11 Bar year, the Commission and CDC provided the GOC with the following information:
•

•
•
•
•

Statistical data for the discipline system, including the number of grievances received, classification
decisions, classification appeals, just cause determinations, summary disposition decisions, and elections
to evidentiary or district court
Quarterly reports provided to the State Bar Board of Directors regarding the disposition of disciplinary
proceedings by bar district and statistics of sanctions imposed
Written consumer complaints and responses
Responses to disciplinary system questionnaires received by the CDC
Portions of minutes from the Commission’s meetings regarding non-case-specific topics

PROFESSIONAL ETHICS COMMITTEE
The Professional Ethics Committee is a nine-member committee appointed by the Supreme Court of Texas pursuant
to Texas Government Code Section 81.091. The committee is charged with the responsibility of expressing opinions
on the propriety of questions of professional conduct, which arise either upon a request for opinion by a State Bar
member or upon the Committee’s own initiative. These opinions are published in the Texas Bar Journal. During the
2010–11 Bar year, the committee issued nine opinions.

UNAUTHORIZED PRACTICE OF LAW COMMITTEE
The Unauthorized Practice of Law Committee (UPLC) is appointed by the Supreme Court of Texas and is charged
with preventing the unauthorized practice of law. The committee is composed of nine volunteer lawyers and
laypersons appointed to three-year terms. The practice of law by persons who are not authorized to do so
frequently hurts the clients they are trying to help, resulting in the loss of money, property, or liberty. Texas limits the
practice of law to persons who have demonstrated their knowledge of the law through education, who have passed
a rigorous examination on the laws of Texas including the rules of ethics, and who have passed a character review.
The UPLC is prohibited from giving advisory opinions.
To ensure the public is protected from those who practice law illegally, the UPLC has divided the state into five
regions — Northern, Central, Southern, Eastern, and Western — with 37 district subcommittees within the regions.
Chairpersons are appointed to head the regional and district subcommittees. The busiest district subcommittees are
Houston, Dallas, Austin, San Antonio, and Corpus Christi. The UPLC website(www.txuplc.org) offers an online
complaint firm as well as more information about the committee.

Georgia Dempster, a retired Harris County family court judge, passed away on March 18,
2011. Judge Dempster joined the legal profession in 1984 after having been a high school
drama and theater teacher and raising a family. She graduated from South Texas College of
Law in 1983 and had a private family law practice before running for judge of the 308th
District Court in 1994. She retired from the court in December 2010. Judge Dempster was a
champion for children’s rights, having founded the Children’s Friend in Court, a nonprofit that
trained ad litems and amicus to represent children in family law matters. Judge Dempster was
a member of the Texas Supreme Court’s Unauthorized Practice of Law Committee for many
years. A week before her passing, UPLC Chair Leland de la Garza, former UPLC Chair James
Blume, Justice Eva Guzman, and Justice Dale Wainwright presented Judge Dempster with a
certificate honoring her service on the UPLC Committee. The certificate was signed by Chief
Justice Wallace Jefferson on behalf of the Supreme Court of Texas.
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STATE BAR OF TEXAS — A FEW STATS

87,881
48

Active members
Median age of Texas lawyers

1:319

Ratio of all Texas lawyers to Texans

1:485

Ratio of private practitioners to Texans

69

Percentage of Texas lawyers who are private practitioners

11

Percentage who are government lawyers

9

Percentage who are corporate/in-house counsel

83

Percentage of Texas lawyers in four largest metropolitan areas

10

Percentage of private practitioners who work in firms with 200 or more lawyers

60

Percentage of private practitioners who work in firms with five or fewer attorneys

$108,614
$97,142
18,575
3,800

Median income for Texas lawyers (Source: 2009 Attorney Survey)
Median income for solo practitioners (Source: 2009 Attorney Survey)
Courses certified last year by MCLE department
Advertisements reviewed by Advertising Review Committee
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A Tool for Consumers
The State Bar of Texas website includes a
“Find-a-Lawyer”
function that allows consumers to
access information about Texas lawyers.
About 350,000 searches are
conducted each month,
by about 100,000 unique visitors.
Each attorney profile lists public disciplinary
actions in which there was a final
judgment within the last 10 years.
The site lists only the type of action and its
term (i.e., public reprimand,
suspension, etc.). Users are directed to
contact the Office of Chief Disciplinary
Counsel for more details
on the sanction.
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