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II. WHAT TO DO BEFORE TURNING OUT
THE LIGHTS.
A. Handling Client Matters.
1. New Or Prospective Matters.
If you are attempting to close your practice, do
not accept new work no matter how interesting or
lucrative.

ETHICAL ASPECTS OF WINDING
DOWN A PRACTICE
By James E. Brill
I. WHEN IT’S TIME, IT’S TIME.
A. Reality 101.
Everything has a life cycle. Remember lava
lamps, mood rings, and pet rocks? Add a lawyer’s
practice to that list.

2.

Incomplete Matters.
Review your files and do the work necessary to
conclude the representation.

B.

Overview.
After many years in practice, the time comes
when the lawyer recognizes that it’s time to close up
shop and move on to the next phase. It seems a shame
to just finish the few pending matters, try to return
files to clients, turn out the lights, and like an old
soldier, just fade away. Could the practice have a
value? Could it be sold? How? Is there a buyer?

a.

b.

C. Sale of the Practice.
The lawyer remembers that the American Bar
Association has a rule that allows a lawyer to sell the
practice, but after diligent search in the Texas
Disciplinary Rules of Professional Conduct (“DR”), a
rule like that is nowhere to be found. Further research
reveals that all of the states have such a rule except for
Texas, Alabama, and Louisiana.

c.

d.

D. The Time Tested Charade.
Looking back over the years, the lawyer
remembers the problem of trying to buy a practice, the
thrill when it was located, and the pride when the
senior lawyer “took in a new junior partner” and then
introduced the new “junior partner” to the clients, the
judges, and the fellow lawyers. It did not take long for
the senior lawyer to decide to move on and to pass the
baton. The letters to the clients proclaimed the good
news and with a few exceptions, most of them stayed
on. The “retirement” payments to that senior lawyer
sure seemed like payments to purchase the practice but
one day those were no more.

3.

When Client Desires Referral To Other Counsel.
a.
b.
c.
d.

4.

Not Enough Time For The Charade.
This formerly new, but now senior, lawyer never
brought in another lawyer and now does not have time
for that time tested “charade”. A quick sale is the
answer, but how? This will be covered in detail in
Section V of this paper.

b.

c.

d.
1

Is there a duty to recommend a lawyer?
Should more than one be recommended?
What about the bar association referral
service?
Is there liability for negligent referral?

When Client Has Obtained New Counsel.
a.

E.

Review calendar and to do lists. Be sure to
note pending actions, some of which may
impact the timing of closing your office, and
all of which may relate to services that must
be performed for the clients.
Send final bills. The value of unbilled time
and expenses will deteriorate even more
rapidly if you wait to bill until you no longer
have an office.
Return unearned fees and deposits. Pay
earned fees and accrued expenses as
authorized from client deposits and return
the unearned and unused deposits to clients.
Withdraw as registered agent. If you are the
registered agent and/or your office is the
registered address for a business, arrange for
substitution and prepare and sign appropriate
documents.

Obtain written authorization from client to
deliver files to new counsel.
If matters are to be taken over by other
lawyers, be sure that you withdraw as
attorney of record and that the client
consents for the other lawyer being
substituted in your place. Arrange for
substitution of counsel in litigated matters
and be sure of filing and approval.
Consider making copies of original
documents returned to clients. In some
cases, consider copying the entire file.
Obtain proper receipts.
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B.

C. Handling Third Party Requests For
Information.
If you receive a request as to whether you
prepared a will for a particular client, you are faced
with a dilemma. Probably the only “safe” answer is to
refuse to answer without authorization from the client,
but consider the following:

2.

Query. If the inquiring person is a spouse or
an adult child, will you (a) state whether or
not you prepared a will, (b) refuse to answer
even if you have represented that family
member, (c) refuse to answer if you know the
identity of but have not represented that
family member, or (d) refuse to answer
regardless of the identity and relationship of
the family member?
Query. If the inquiring person is another
lawyer, will you (a) state whether or not you
prepared the will, or (b) refuse to answer?
Query. If the inquiring person is neither a
family member or another lawyer, will you
(a) state whether or not you prepared the
will, or (b) refuse to answer?
Query. If you learn or already know of the
testator’s death, will your response be
different?

Handling Requests For Delivery Of Original
Will And Other Documents.
1. Request By Testator.
This is the easy one. Deliver in the manner
requested. If personal delivery, get a written receipt.
If request was by mail, the testator’s letter should be
sufficient in most cases.
Request By Someone Else.
Here the decision becomes more complicated
unless your safe keeping agreement provides for
delivery to a third party. Absent the “appropriate
language” in your agreement, there is no totally safe
procedure other than to refuse to answer any inquiry or
deliver any documents. That refusal could ensure that
you are the former lawyer for the family.
If you do choose to respond, there is no right
answer but your response could lead to a grievance, a
malpractice claim, or a suit for damages.
3.

Joint Representation.
For purposes of the following questions, assume
that you prepared wills for both husband and wife and
both are alive.
Query. If one spouse requests delivery of
wills for both husband and wife, should you
(a) comply with the request, (b) deliver only
the will of the requesting spouse pending
“proper” authorization from the other spouse,
or (c) do something else?
Query. If an adult child requests delivery of
the will of either or both parents, should you
(a) comply with the request if you know the
child, (b) comply with the request even if
you do not know the child, (c) require
“proper” authorization from the parents, or
(d) do something else?
Query. If the request comes from someone
acting as an agent under a statutory durable
power of attorney, should you (a) comply
with the request only if you know the agent,
(b) comply with the request even if you do
not know the agent, (c) require verification
from the testator(s), (d) refuse to deliver the
will(s), or (e) do something else?
Query. Consider the provisions of Probate
Code, Section 491 and 493. Does that
change your answer?
Query. If you know the testator is disabled,
do you follow a different procedure?
Query. Do you follow a different procedure
if the request is for a medical power of
attorney or a directive to physicians?

D. Handling The Original Will When You Learn
Of Testator’s Death.
1. The Rubber Hits The Road.
Presumably one reason for holding the original
will was the expectation (anticipation?) (hope?) that
you would be hired to probate the will and “handle the
estate.”
2.

The Testator Has Died.
Now what? When you learn about Testator’s
death, which of the following do you do?
a.
b.

c.

d.

2

Wait to be contacted and hope to be hired?
If so, how long do you wait?
Write or call a member of the family to
advise that you are holding the will for
safekeeping? Which family member? If that
person asks, will you deliver the original will
to that person?
Write or call the first named executor to
advise that you are holding the will for
safekeeping? If so, will you deliver the
original will to that person?
Deliver the original will to the county clerk
as contemplated by Estates Code Section
252.201.
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E.

What Can We Learn From Winston
Churchill?
Although he certainly was not talking about
retaining original client wills, I believe that Winston
Churchill provides the answer.
In his famous
commencement speech dealing with perseverance,
Churchill is quoted as saying “Never give up. Never
give up. Never, Never. Never . . . .” That is advice
worth heeding when it comes to retaining a client’s
original will. Never retain. Never retain. Never.
Never. Never.

C. Premises.
1. Terminate, Assign, Sublease.
Review office lease to determine rights,
responsibilities,
expiration
date,
notification
requirements, and rights to assign or sublease.
2.

Separately Metered Utilities.
Arrange to terminate service and obtain refund of
deposits.
3.

III. ADMINISTRATIVE NECESSITIES.
A. Employee Relations.
1. Inform Employees and Keep Them Informed.
Your employees “know” that something is going
on. Give them straight facts so that you do not
prematurely lose the one(s) who have “shut down
skills” who you need until the lights go off and so that
others can have the opportunity to seek other
employment.

Security System.
Arrange to terminate service.

D. Insurance.
1. Notify Agents, Brokers, and Carriers.
2. Terminate Coverages.
a.
b.
c.
d.

Calculate And Arrange To Pay Accrued Benefits.
Examples include unused vacation and sick leave
allowances, cafeteria plans, severance pay, bonuses,
contributions to retirement plans, COBRA.

Premises liability.
Tenant policies.
Group health coverages (N.B. Possible
COBRA coverage issues).
Workers compensation.

2.

3.

Professional Liability.
Notify the malpractice carrier to obtain extended
reporting period endorsement (commonly known as
“tail policy”). This is not a new malpractice policy.
This endorsement simply extends the time to report a
claim under the existing policy with its existing
restrictions, limits, and deductibles. The tail policy
should cover applicable statutes of limitations that are
typically two years.

B.
1.

Furniture, Fixtures, Library, Equipment.
Take Inventory.
List what you have including model numbers and
software (including the version).
2.

Software Licenses.
Determine if they are transferrable. Remember:
There are special problems with deleting hard drives.

E.
1.

Money Matters.
Firm financial matters.

3.
4.

a.
b.
c.

5.

d.
e.
f.

6.

g.

Consider Getting Appraisals.
Determine What Is Leased And What is Owned.
If leased, what can be done to return the item or to
buy out the lease?
Law Books.
The reality is that they have little, if any, market
value and most of the law schools have what you have.
Sell, Donate, Or Take Home.
Cancel subscriptions to supplements, updates,
new volumes, etc. and to newsletters and magazines.
Decide what to do with what you have.
7.

h.

i.
j.
k.

Telephone Service.
a.
b.
c.

Cancel Yellow Page advertising.
Get and maintain forwarding number.
Change greeting on incoming calls.
3

Send final bills.
Collect outstanding receivables.
Obtain refunds for deposits and prepaid
items.
Pay outstanding bills and close accounts.
Cancel business credit cards.
Safe Deposit Boxes. Remove and properly
dispose of client documents.
Consider
closing box.
Close accounts or change signature authority
at banks.
Trust and IOLTA Accounts (See also Section
IV.E. of this paper). Retain records for at
least five years. DR 1.14.
Return deposits and unearned fees to clients.
Update books of account.
Operating Account. Keep this account open
for future receipts and expenditures.
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Taxes And Other Governmental Tasks.
a.

B.

Restatement (Third) of the Law Governing
Lawyers.
1. Section 44. Safeguarding and Segregating
Property.
A lawyer who converts the property of another is
liable as is one who negligently fails to safeguard
against the conversion or loss of entrusted property.
The lawyer is to use “reasonable measures for
safekeeping” objects belonging to clients such as a
safe deposit box or office safe.

Prepare and file final forms and pay taxes, if
any.
i. Form W-2 for employees.
ii. Form 1099 to appropriate payees.
iii. Form 941.

b.

Other Forms.
i.
ii.

Federal employment.
Texas unemployment.

a.

IV. IN SEARCH OF REASONABLENESS OR
WHAT CAN BE DONE WITH THE PILES
OF FILES?
A. Background.
The most frequently asked question to the State
Bar law practice management folks is “What do I do
with all the files?”

b.

1.

Policy.
The lawyer who wants to develop a policy
covering file retention, disposition, and destruction
must grasp and deal with the swirling mix of property
rights, the client’s right to confidentiality, other ethical
considerations, and practical practice management.

The lawyer clearly is a bailee for hire and
probably could be regarded as a constructive
trustee.
A lawyer’s duty to safeguard client
documents does not end with the
representation. It continues while there is a
reasonable likelihood that the client will
need the documents, unless the client has
adequate copies and originals, or declines to
receive such copies and originals from the
lawyer, or consents to disposal of the
documents.

2.

Section 46. Documents Relating To
Representation.
The lawyer must deliver to the client or former
client, at an appropriate time and in any event,
promptly after the representation ends, such originals
and copies of other documents possessed by the lawyer
relating to the representation as the client or former
client reasonably needs.

2.

Proliferation.
The reality is that with the advent of word
processing and high speed office copying machines,
there has been an unprecedented proliferation of paper
with which every lawyer must deal. This has led to
problems for storage of all of that paper as well as
issues relating to access of stored paper and even to
electronic media. Even inexpensive electronic storage
has its problems. Changing technology has not helped.
Remember 5 inch floppy discs?

a.

b.

3.

Have We Gone Too Far?
Practical issues aside, the current Texas approach
seems to exhibit an overwhelming, if not somewhat
unrealistic, desire to “protect” the clients.

c.

4.

Reality 1.01.
Nevertheless, at some point, ethical rules,
professionalism, property law concepts, and good old
fashioned common sense must come together to
recognize that a lawyer cannot keep everything
forever. Furthermore, if the files are to be dealt with,
isn’t it better policy for the lawyer to do so than for a
non-lawyer family member to go through the files.

4

The lawyer also is the agent of the client.
Agency law mandates that the lawyer supply
the documents requested by the lawyer’s
principal.
A lawyer must allow a client or former client
to inspect and copy any document possessed
by the lawyer relating to the representation
unless substantial grounds exist to refuse.
Ordinarily, what will be useful to the client is
for the client to decide. A lawyer may deny
a client’s request to retrieve, inspect, or copy
documents when compliance would violate
the lawyer’s duty to another or if a court’s
protective order had forbidden copying of a
document obtained during discovery from
another party, or if the lawyer reasonably
believes that the client would use the
document to commit a crime. Justification
would also exist if the document contained
confidences of another client that the lawyer
was required to protect.
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Under the conditions of extreme necessity, a
lawyer may properly refuse for a client’s
own benefit to disclose documents to the
client unless a tribunal has required
disclosure. Thus, a lawyer who reasonably
concludes that showing a psychiatric report
to a mentally ill client is likely to cause
serious harm may deny the client access to
the report.

4.

The Fuzzy Middle Ground.
The file, or at least most of it, belongs to the
client and the client has the reasonable expectation that
the lawyer will maintain the file so that it is available
when the client needs it. The client’s interest in the
file has often been described as a property right and
thus the file belongs to the client.
D. The Texas Rule.
1. Attorney’s Lien.
Traditionally, lawyers took the position that they
had a lien on the client’s as security for the payment of
the lawyer’s fees. To be consistent, by necessary, the
client must have owned the file.

3.

The Foregoing Is The End Product Rule.
Except for client owned property, the entire file
belongs to the lawyer. Doesn’t it make a lot of sense?
C. Entire File Rule.
Some states have adopted the entire file rule
where all file material belongs to the client.

2.

The Starting Point.
File ownership is the starting point for records
retention and making a decision but there is no
uniform rule throughout the states.

The Judicial Foundation Of The Texas Rule.
Resolution Trust Corp. v H----, P.C., 128 F.R.D.
647 (N.D. Tx, 1989) held that all files maintained by
the attorneys belonged to the client and that the
attorney has “no right or ability to unilaterally cull or
strip from the files created or amassed during his
representation of that client”.

2.

3.

1.

Typical Contents Of A Lawyer’s File.
What might be found in “the client’s file”.
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.
k.
l.
m.
n.
o.
p.
q.
r.

Texas Professional Ethics Committee Opinion
570 (May 2006).
This Opinion addressed a client’s entitlement to
notes created by a lawyer but did not address “the
issue with respect to other types of documents or
information contained in a lawyer’s file.

Documents entrusted to lawyer by client.
Original documents obtained from others.
Original documents prepared by the lawyer.
Photocopies of signed documents.
Unsigned copies of documents.
Prior drafts of documents.
Correspondence.
Receipts for expenditures made for client.
Research materials.
Briefs.
Legal memoranda.
Copies of cases, statutes, articles.
Lawyer’s notes and other legal pad items.
Billing, timekeeping, and service records.
Prebills that summarize the services and/or
reflect time spent.
Paper on which initial entries were recorded.
Multiple copies of any of the foregoing.
Electronic versions of any or all of the
foregoing.

4.

State Bar Position.
In its amicus brief filed in the Court of Criminal
Appeals (Nos. AP-76, 998 and AP-76, 999) of Texas,
the author states unequivocally that “a client’s file
belongs to the client” (citing the Resolution Trust
Case); that “the work product created by counsel . . .
belongs to the client”; and that “work product extends
to the entire litigation file.”
E.
1.

How Long, Oh Lord, How Long?
Perpetuity is a Long Time.
If the client is the absolute owner of the file and
its contents, would it be reasonable to have a
Disciplinary Rule that contains a presumption of
abandonment?
Such a Rule would not change
ownership but at least would remove file destruction
from the activities that could be defined as
misconduct.

3.

Entire Rule Carried to The Extreme.
“When a former client asks for its file, a law firm
must include any electronic documents or components
of the file as well as whatever may be on paper. The
cost of locating and compiling the electronic records
has no bearing on the law firm’s duty in this regard.”
See New Hampshire Bar Association Ethics Opinion
2005-06/-03.

a.
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Protecting the Interests of the Client. How
helpful is vague language such as “client
documents must be retained as long as may
be necessary to protect the interests of the
client”? Is the retention period until you run
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out of space? What about your garage?
Outside storage?
Do you hold client files for the period of
time equal to the law regarding abandonment
of property? Is there such a concept? Do the
client files escheat to the state (as though
unclaimed client funds)?

c.

A Legislative Solution? The 2015 Texas
Legislature enacted Chapter 354 of the
Estates Code to provide a process by which a
bank would provide access to the account to
a lawyer who agreed to take responsibility
for disbursing the funds to the clients and
other parties entitled to those funds. Stay
tuned.

Trust and IOLTA Accounts.
3.
a.

Other Business Records.
According to Section 35.48 of the Texas Business
& Commerce Code, a business record required to be
kept by state law may be destroyed at any time after
the third anniversary of the date the record was created
unless a law or regulation applicable to the business
record prescribes a different retention period or
procedure for disposal.

Duties of the Lawyer.
i.

ii.

Rule 1.14(a) of Texas Disciplinary
Rules of Professional Conduct requires
lawyers to retain for five years after
termination of representation records of
client’s funds and other property that
came into the hands of the lawyer.
Rule 15.10 of Texas Rules of
Disciplinary Procedure enumerates the
records that must be retained. “Every
attorney licensed to practice law in
Texas who maintains, or is required to
maintain, a separate client trust account
or accounts, designated as such, into
which funds of clients or other fiduciary
funds must be deposited, shall further
maintain and preserve for a period of
five years after final disposition of the
underlying matter, the records of such
accounts,
including
checkbooks,
canceled checks, check stubs, check
registers, bank statements, vouchers,
deposit slips, ledgers, journals, closing
statements, accountings, and other
statements
of
receipts
and
disbursements rendered to clients or
other parties with regard to client trust
funds or other similar records clearly
reflecting the date, amount, source and
disbursements of the funds or other
property of a client”.

4.

Federal Mandates.
a.

b.

5.

Attempts At Specific Guidance.
Note: This is not one size fits all. Different
matters have different life cycles. Multi-state firms
must retain for longest interval prescribed by any state
in which it practices. All of these good suggestions
are subject to the rules relating to ownership of the
file.
a.

b.
b.

Employee Retirement Income Security Act
(ERISA) requires retention of many records
relating to employees, especially as to those
that participate in a retirement plan subject to
its provisions.
Occupational Health And Safety Act
(OSHA) requires preservation of medical
records regarding exposure to toxic or
hazardous substances through current
employment and for 30 years thereafter.

Problems With Some Banks. There have
been numerous complaints about certain
banks denying access to IOLTA and other
trust accounts. Those banks have taken the
position that because the funds in those
accounts belong to other people, the executor
of the estate of a deceased lawyer is not
entitled to have access to the account. This
flies in the face of the executor’s duty to
marshal assets (the account) and pay all
creditors (the clients whose funds are in the
account).

c.
d.
e.

f.
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Criminal matters - Retain as long as client is
incarcerated or case is on appeal. California
and New Jersey - as long as client is alive.
Minors - Retain until 4 years following
attainment of majority.
Adverse possession - At least 25 years after
the possession commences.
Estate planning files - Until client’s death
plus 4 years.
Probate files - Until estate is settled and all
audit periods have expired (Eg. 3 years and 9
months for estates without closing letters).
Signed original documents. Until they are
out of date and no longer of consequence.
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Income Tax Returns - 6 years from later of
due date or date actually filed and longer if
there are carry over losses or other items.
Estate and gift tax returns - Indefinitely.
Trusts - Until final distribution and final
account plus applicable statue of limitations.
Wills - Until client has died plus 4 years.

i.

“Consumer
information” is any
information about an individual that is
in or derived from a consumer report.
ii. “Reasonable measures” for disposal
under the Rules are burning,
pulverizing, or shredding; erasing or
physically destroying electronic media;
and entering into a contract with
document
disposal
service.
www.ftc.gov/bcp/conlin/pubs/disposalal
rt.htm//
iii. According to the FTC, the Rule applies
to debt collectors, attorneys, and those
who obtain a credit report on
prospective nannies, contractors, or
tenants.
iv. Graham - Leach - Bliley Safeguards
Rule requires most financial institution
to have their security programs
incorporate practices dealing with
proper
disposal
of
consumer
information. Note that the Federal
Trade Commission did not appeal trial
court’s decision that lawyers were not
included in the definition of financial
institutions.

Help Under The Estates Code?
a.

b.

Depositing original will with clerk of court
during Testator’s lifetime. Estates Code,
Sections 252.001 - 252.004. Upon payment
of the statutory fee of $5.00, the original will
may be deposited with the county clerk of
the county of the testator’s residence. It is to
be enclosed in a sealed wrapper and the
wrapper referring to the name and current
address of each person to be notified when
the testator dies. The wrapper also must be
signed by the testator.
After testator has died. Estates Code Section
252.201 provides that upon receiving notice
of the death of a testator, the person having
custody of the testator’s will shall deliver it
to the clerk of the court that has jurisdiction
of the estate.
e.

7.

Destroying The File.
Assuming that there is no requirement for
retaining a file, proper procedures must be followed in
its destruction.
a.
b.

c.

d.

Destroying paper is the easy part.
Electronic data is nearly indestructible.
Hitting the delete key merely deletes the link
to the document but the document remains
unless it is overwritten. Even that may not
be enough to deter a determined computer
forensic specialist.
U.S. Department of Defense Standard
522.22M.
Specified how to overwrite
computer discs.
Fair and Accurate Credit Transaction Act
(FACTA) Disposal Rule effective June 1,
2005 requires any person who maintains or
possesses “consumer information” for a
business purpose to properly dispose of such
information by taking “reasonable measures”
to protect against unauthorized access to or
use of the information in connection with its
disposal.

f.

8.

Sarbannes-Oxley Act imposes significant
criminal penalties on anyone who destroys
documents “with the intent to impede,
obstruct, or influence an investigation or
proper administration of any matter within
the jurisdiction of any department or agency
of the United States . . . . .”18U.S.C.§1519".
Health
Insurance
Portability
and
Accountability Act of 1996 (HIPAA)
imposes penalties for disclosure of medical
information.

Progeny of Enron.
Although Arthur Andersen had an extensive
document retention policy in place prior to the
problems at Enron, an email instructing employees to
comply with the valid document retention policy was
the smoking gun leading to that firm’s criminal
conviction. The conviction was overturned and that
firm’s document retention policies were at least
impliedly approved Arthur Andersen L.L.P v. United
States, 125 S.CT. 219 (2005), but that was a pyrhic
victory.
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Storage.

d.

a.

e.

b.

c.

Paper files must be protected from water,
wind, fire, sunlight, insects, rodents, mold,
and curious parties.
Paperless media must be maintained in
retrievable format in a secure location away
from the paper documents they are intended
to duplicate. Many of us are painfully aware
that we cannot be certain as to the life
expectancy of media.
Maintain master index of files showing
location and tentative destruction dates.

f.

Do not use files as research banks. Have
separate research and form files.
Coordinate law firm’s retention policies with
those of its corporate clients.
Enclose a copy of file retention policy with
all final bills.

13. Reference.
The most comprehensive source for further study
is “Records Retention in the Private Legal
Environment: Annotated Bibliograph and Program
Implementation Tools”.
14. Special Circumstances.

10. Delivering The File To The Client.
a.
a.

b.

Obtain a descriptive receipt dated and signed
by the client. Consider superimposing a
copy of the client’s driver’s license when
making that receipt. Consider making copies
for the firm, especially if there is reason to
believe that the client is dissatisfied. If in
doubt, make a complete copy of the file
before delivering to client. If client did not
pick up file, consider retaining that file until
statute of limitations has run on malpractice
claim against the firm.
When delivering file, advise client regarding
client’s need to retain materials pursuant to
tax or other federal, state, or local
regulations.

b.

15. The ABA Speaks.
All lawyers are aware of the continuing economic
burden of storing retired and inactive files. A lawyer
does not have a general duty to preserve all of his files
permanently. Mounting and substantial storage costs
can affect the cost of legal services, and the public
interest is not served by unnecessary and avoidable
additions to the cost of legal services.

11. Notice Prior To Destruction.
Notify clients prior to destroying their files,
particularly if client had not signed off on your firm’s
destruction policy.
12. Good File Retention Policies Include Proper File
Destruction Policies.
a.
b.

c.

Lawyer, Insured, Insurer.
Consider the
relationship of lawyer who represents an
insured and is retained and paid by an
insurance company. Does the insured own
the file? Or does the insurer? Are the
insured’s medical records “property of the
client?” Can the attorney deliver the entire
file to the insurer without the consent of the
insured?
Solo Practitioner. What about the situation
where a sole practitioner dies? Must the
widow(er) or the estate store those files
indefinitely? Is there a different duty with
regard to active files and inactive files?
What duties befall the lawyer who settles the
estate?

Have a written plan and follow it routinely.
No one size fits all. Files for different clients
and different areas of practice call for
different destruction schedules.
Consider statutes of limitations.

a.

i.

Malpractice claims are to be brought
within two years from the date the client
discovers or should have discovered an
error.
ii. Statutes of limitation are tolled for
minors.
iii. Absent fraud, income tax claims can be
brought within six years.

b.
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Unless the client consents, a lawyer should
not destroy or discard items that clearly or
probably belong to the client. Such items
include those furnished to the lawyer by or
on behalf of the client, the return of which
could reasonably be expected by the client,
and original documents (especially when not
filed or recorded in the public records).
A lawyer should use care not to destroy or
discard information that the lawyer knows or
should know may still be necessary or useful
in the assertion or defense of the client’s
position in a matter for which the applicable
statutory limitations period has not expired.
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A lawyer should use care not to destroy or
discard information that the client may need,
has not previously been given to the client,
and is not otherwise readily available to the
client, and which the client may reasonably
expect will be preserved by the lawyer.
In determining the length of time for
retention of disposition of a file, a lawyer
should exercise discretion. The nature and
contents of some files may indicate a need
for longer retention that do the nature and
contents of other files, based upon their
obvious relevance and materiality to matters
that can be expected to arise.
In disposing of a file, a lawyer should protect
the confidentiality of the contents.
A lawyer should not destroy or dispose of a
file without screening it in order to determine
that consideration has been given to the
matters discussed above.
A lawyer should preserve perhaps for an
extended time, an index or identification of
the files that the lawyer has destroyed or
disposed of.

remainder of the file at any time and without any
further notice.
V. SALE OF A PRACTICE.
A. The Delicate Balance.
As will be seen, some of the Disciplinary Rules
tend to complicate matters involving clients, leave
many open issues for the lawyer’s family, and raise
serious potential problems for lawyers who are
involved in winding down or try to dispose of their
practices.
B.

The Primary Consideration.
The overriding consideration should be to protect
the client’s best interests and to do so as promptly,
efficiently, and inexpensively as reasonably possible.
C. Focus of This Section.
Although this section focuses on the sale of a
lawyer’s practice, closing the practice of a deceased
lawyer involves most of the same issues, but it is
considerably more complicated, especially if there is
an attempt to sell the practice.
D. Overriding Concern.
The overriding concern that inhibits the sale of a
law practice is protection of the clients’ confidences,
rights, and property.
The major issues are
confidentiality, solicitation, and fee sharing with nonlawyers.

F.

A Modest Proposal For Texas.
The General Practice, Solo & Small Firm Section
of the State Bar of Texas has passed a resolution
recommending that abandonment of the client’s file is
presumed if there has been neither contact by or
request from the client for access to the client’s files
within the five years following the conclusion of the
matter. See Appendix A for a copy of the Resolution.
Unfortunately, the 2015 Disciplinary Rules Committee
of the State Bar of Texas declined to adopt the
recommendation.

E.

The Regulatory Framework.
Not only must a lawyer navigate the Disciplinary
Rules, but the lawyer must be aware of and comply
with the Texas Rules of Disciplinary Procedure.
1.

Misconduct.
DR 8.04(a)(9) provides that a lawyer shall not
engage in conduct that constitutes barratry as defined
by the law of this state.

G. Conclusion.
The current system is based largely on an
impractical idealism that might have worked in another
era. Lawyers simply cannot be expected to maintain
client files into perpetuity. They and their families
need guidance as to how long and what portion of the
client files must be kept.

2.

More Misconduct.
DR 8.04(a)(10) clearly provides that a lawyer
commits misconduct by failing to comply with Section
13.01 of the Texas Rules of Disciplinary Procedure
(“the Procedure Rules”) relating to an attorney’s
cessation of practice.

H. Recommendation.
Texas should adopt the end product rule. The
lawyer should return original documents and other
documents needed by the client and should provide
information of special interest to the client that may
not be readily available through another source.
Everything else should belong to the lawyer. The
client should have access to the file to determine if the
client desires other items. Once the client has had this
opportunity, the lawyer should be free to dispose of the

3.

Rule 13.01.
Rule 13.01 applies to pending matters and
requires written notice to be given to those clients and
others having a need to be informed of the cessation of
practice. A lawyer pre-planning retirement can wind
down the practice by completing on-going matters and
refusing to accept new projects, thereby reducing the
9
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workload until there are no pending matters or just a
few for which the required notice can be handled
easily.

H. Barratry and Solicitation.
1. Prohibited Solicitation.
In person or telephonic solicitation of
employment by a person with intent to obtain an
economic benefit is a third degree felony. Texas Penal
Code, Section 28.12(a).

F.
1.

Optional Procedure.
Rule 13.02.
Rule 13.02 provides a procedure to obtain court
approval for the disposition of a law practice. It is
particularly useful when a lawyer has died. A petition
can be filed in the District Court or in a statutory
Probate Court to ask the court to assume the
jurisdiction over that lawyer’s practice and to
designate a lawyer to take appropriate action to close
the practice.

2.

Rule 13.03.
Rule 13.03 describes the procedure and supplies
certain elements to be contained in the application as
well as in the order of the court.

Criminalization.
A person who knowingly accepts employment
that results from in person or telephonic solicitation
described in Penal Code Section 38.12(a) commits a
third degree felony. Texas Penal Code Section,
Section 38.12(b).
3. Exception to Criminalization.
There is an exception to Sections 38.12(a) and
38.12(b) if the conduct is authorized by the Texas
Disciplinary Rules of Professional Conduct or any
rules of court. [Emphasis added]. Texas Penal Code,
Section 38.12(c).

3.

4.

2.

Practice Hint.
If planning to follow the procedure set forth in
Rules 13.02 and 13.03, file the application, have the
hearing, and obtain the order of the court BEFORE
filing an application to probate a will seeking the
appointment of an independent executor.

Penalty For Contacting Too Soon.
A person who sends an unrequested written
communication with the intent to obtain professional
employment for himself or for another commits a
misdemeanor if it concerns certain accidents or
injuries, an arrest or summons, or a law suit of any
kind when mailed within 31 days of certain specified
events. Texas Penal Code 38.12(d).

G. Confidentiality.
Every lawyer’s files contain confidential
information from clients which neither the lawyer nor
the lawyer’s heirs or personal representatives may
properly disclose without the client’s express
permission.

5.

Advertising Rules.
Believe it or not even some mass mailings could
be caught in the net of over broad rules where there is
a communication sent to prospective clients for the
purpose of obtaining professional employment. This is
too technical to be included.

1.

Confidential information.
Confidential information includes both privileged
information as well as unprivileged client information,
and both types are confidential in nature. DR 1.05(a)
states that a lawyer shall not knowingly reveal
confidential information of a client or a former client
to anyone else, other than the client, the client’s
representatives, or the members, associates, or
employees of the lawyers law firm.

I.
1.

Listings and Firm Names.
Yellow Page Listing.
Listing the name of a deceased attorney in the
yellow pages of the telephone directory was a “no no”
in a 1958 Ethics Opinion.
Query: Would this restriction harm–rather than
protect--clients who are searching for their documents
previously entrusted to a now deceased solo
practitioner?

2.

Principal and Agent.
An attorney is an agent of the client and the client
is the principal. An agent may not disclose or use
information relating to the principal where such
information is obtained during the course of the
agent’s employment. The protections afforded to a
principal under agency law exceed even those which
arise solely from an attorney-client privilege.
Query: How could a practice be described,
valued, or sold in light of those restrictions?

2.

Firm Names.
DR 7.01(a) provides that a lawyer in private
practice shall not practice under a trade name, or a
name that is misleading as to the identity of the lawyer
or lawyers practicing under such name, or a firm name
containing names other than those of lawyers in the
firm. But if otherwise lawful, a firm now may
continue to include the name of one or more deceased
10
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or retired members of the firm or of a predecessor firm
in a continuing line of succession.
b.
J.

Fee Sharing with Non-Lawyers.
Here the debate rages, not only with respect to
barratry, ambulance chasers, runners, and the like, but
also regarding the key barriers to sale of a practice–
confidentiality, conflicts of interest, control, and the
unauthorized practice of law. Lost in the shuffle are
the concerns of the would be selling lawyer as well as
the families of deceased lawyers and their need to
realize value from the practice of their now deceased
solo practitioner.
1.

Payments When Lawyer Has Died.
DR 5.04 presents another obstacle that must be
navigated in order to sell a law practice. That Rule
provides that a lawyer shall not share or promise to
share legal fees with a non-lawyer. There is a limited
exception that permits a lawyer who undertakes to
complete unfinished legal business of a deceased
lawyer to pay to the estate of that deceased lawyer a
proportionate share of the total compensation which
fairly represents the services rendered by the deceased
lawyer.

c.

d.

e.
2.

Payments To Non Affiliated Lawyers.
DR 5.04 is in addition to DR 1.04(f). Note that
DR 1.04(f) emphasizes that the division of fees
between lawyers not in the same firm shall not be
made unless the division is in proportion to the
professional services performed by each lawyer. The
principal reason for that limitation was to eliminate
“naked referrals”. DR 1.04(g) permits payments to a
former partner or associate pursuant to a separation or
retirement agreement.

f.

K. Is The “Charade” The Only Safe Way?
Our hypothetical lawyer acquired the practice of
the senior lawyer pursuant to the “charade” rather than
by an outright purchase. Years later this same lawyer
does not have a guided route to make an outright sale
and now must repeat the “charade” from the
perspective of the seller. Once again, all signs point to
the “charade” rather than to an outright sale.

2.

Arguments Against Permitting Sale.
a.
b.
c.

L.
1.

Arguments For And Against Sale of Law
Practice.
Arguments In Favor Of Permitting A Sale.

d.

a.

e.

Although clients cannot be bought and sold,
it is the potential opportunity to handle their
affairs that is valuable. All elements of
client autonomy survive the sale. The client
can terminate the relationship at any time
11

and is not bound by the agreements between
buyer and seller.
Buyer, seller, and client all have mutually
beneficial interests. The buyer wants an
ongoing stream of income from an
established client base and referral source.
The seller wants to benefit from a reputation
built over a lifetime of serving clients and to
be paid for the value of current matters and
the infrastructure for delivering legal
services. The client wants solutions to
problems and issues, consistent advice and
counsel, and the convenience of not having
to shop for another lawyer.
Clients benefit because someone with a
vested interest takes over the practice. Who
is more motivated to help the clients than
someone who has paid for the privilege of
serving them?
When one lawyer takes over the practice of
another lawyer, the selling lawyer (or the
estate or heirs) should be able to obtain
compensation for the reasonable value of the
practice just as partners withdrawing from
law firms may do.
Negotiations between the buyer and seller
relating to specific representation of
identifiable clients no more violate
confidentiality
than
do
discussions
concerning firm mergers, lateral hires,
admission of new partners, or the hiring of
new associates.
Sale to a lawyer who was not pre-approved
by the clients is no different for clients of a
solo than for clients of a law firm that has
hired new associates or admitted new
partners who were not pre-approved by the
clients.

Clients are not commodities that can be
bought and sold.
Clients have no control over the selection of
the buyer.
The seller would be motivated to point
clients to the buyer that pays the highest
referral fees rather than to the best lawyers.
Buyers would pay less attention to files
where they had to split fees.
If a value can be placed on goodwill, it
would be an additional asset subject to death
taxes.
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M. Summarizing The Objectives of the Parties.
1.

2.

3.

F.

Payment.
The payout is when the seller receives the total
proceeds. Typically, only a portion of the price is paid
up front. The rest of the payout may depend on how
the price is calculated and whether dependent on
collection of fees from clients. Most sellers want all
cash up front but most buyers want to pay only on the
basis of when, as, and if collected.

Seller’s Wants. The seller wants to be
assured that the clients have access to quality
legal services, that the risk of seller’s
malpractice is minimized, that seller receives
a fair price for the opportunity being
afforded to the buyer, and that the seller is
paid.
Buyer’s Wants. The buyer wants a readymade opportunity, an established clientele,
the existing telephone number, perhaps an
office building or favorable lease, and the
ability to pay for it all when, as, and if fees
are collected.
Value is the Potential. Valuation of the
practice presents many challenges. The
computer, library, and other tangible assets
are rapidly depreciating value. The potential
for keeping the practice alive provides the
value.

VII.

SALE OF PROFESSIONAL
CORPORATION.
A.
Benefits.
Lawyers who practice in a professional
corporation can have certain tax and economic benefits
but lawyers are the only permitted shareholders of
record. Note, however, that if that stock is community
property, then the non-lawyer spouse owns half but
cannot be a shareholder of record.
B.

VI. ABA MODEL RULE 1.17 AUTHORIZES
SALES.
A. Sales Are Expressly Permitted.
ABA Model Rule 1.17 permits the sale of a
practice, expressly including its goodwill. That rule
also applies to the sale of a law practice of a deceased,
disabled, or disappeared lawyer.

Death of Sole Shareholder.
Upon the death of a lawyer who is the sole
shareholder, neither the non-lawyer spouse nor the
non-lawyer executor is an eligible shareholder and
since there is no shareholder licensed to practice law,
the professional corporation can no longer provide
legal services. The Business Organization Code
(“BOC”) requires an unlicensed person to promptly
relinquish all financial interest in the professional
corporation.

B.

C.

C. The Texas Dilemma.
Is a sale permitted if not specifically prohibited?
Even if not prohibited, there are many hurdles to jump
and serious ethical issues.

D.

Almost Universal Adoption of Model Rule.
Currently, 47 states have adopted the Model Rule
or some variation. The three holdouts are Alabama,
Louisiana, and, unfortunately, Texas.
Most states have adopted the Model Rule and its
comments verbatim, but many have added additional
restrictions, consumer protection provisions, or
provisions that spell out in greater detail the duties of
the buyer and seller.

Sale By Non Lawyer.
As explained earlier, the lawyer must run a
gauntlet through the Disciplinary Rules in order to sell
the practice while the Legislature has cleared a path
for the non-lawyer who is required to relinquish the
financial interest. The BOC authorizes that nonlawyer to act as a managerial official “for the purpose
of winding up the affairs of the entity, including
selling the outstanding ownership interests and other
assets of the entity.”

Statutory Authority.
Strangely, the non-lawyer has statutory
authority to sell the practice but the lawyer does not
have even the safe harbor equivalent of ABA Rule
1.17 for guidance.

D. The Offer You Can’t Refuse.
Selling a practice could be an option if the lawyer
has the time to find a buyer and for negotiations.
While the valuation and negotiation processes can be
complex, the three paramount issues are price, payout,
and workout.

VIII.

A PROPOSED RULE FOR TEXAS.
The lawyers who wrote ABA Rule 1.17
recognized the problem and provided a solution. In
Texas, the General Practice, Solo & Small Firm
Section with the State Bar has formally proposed a
Texas version of the Rule, a copy of which is attached
as Appendix B, and awaits action by the Board of
Directors.

E.

Valuation.
Valuation although difficult, determines the price.
This could be the subject of its own article.
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IX.

A CALL FOR ACTION.
Of all the lawyers in America, one in twelve is
a Texas lawyer. It is long past time for Texas to join
the majority and adopt a workable and practical rule
for the benefit of not only the lawyers, and their
families, but also for the benefit of the clients that
Texas lawyers are privileged to serve.
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