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ETHICAL ISSUES IN CHILD ABUSE CASES - REALLY!?!

By Tom Pappas
Burleson, Pate & Gibson, LLP

INTRODUCTION

Legal actions, legislative enactments and near daily media coverage have pushed wrongful
convictions and prosecutorial misconduct to the forefront of the public's perception of a flawed
criminal justice system.  Regardless of who is in the public eye concerning ethical lapses, all three
components of the daily criminal justice system share responsibility.  All three have a legal, moral
and practical obligation to elevate professionalism above more personal, or temporal, concerns.  Any
one group's failures hurt us all and undermine the perception and ability of “the system” to
approximate “justice.”  Nowhere is this more obvious than in child-sex cases.

This seemingly simple concept becomes more difficult to implement when we focus on the
three groups formal ethical obligations.  The defense bar is obliged to “zealously represent their
client to the boundaries of the bar.”  The prosecution must “see that justice is done.”  (See Appendix
“A”)  Meanwhile the judiciary must do justice and at all times avoid any appearance of impropriety.
These obligations do not change because of the sexual nature of the accusations, the tenderness of
the complainants' ages, the fuzzy “science” concerning the psychology of the child witness or the
customary absence of physical or testimonial corroboration.

Certain ethical issues continue to arise in child-sex cases.  This paper is an effort to highlight
and address some of those issues.  It is not a systematic “cover the water front” effort to delineate
all ethical considerations in all child-sex cases.  Most of the legal basis for discussing these issues
stems from the United States Constitution, the Texas Constitution and various Federal and Texas
Codes of Ethics.  Effective representation by counsel, the right to confront witnesses and due process
of the law all form the foundation for analyzing ethical issues in child-sex cases.  Brady v.
Maryland, 373 US 83 (1963) and Crawford v. Washington, 541 U.S. 36, 124 S.Ct.1354 (2004) are
referred to repeatedly and in different contexts as this paper addresses ethical issues.

THE CHILD WITNESS

Children that are witnesses contain a number of pitfalls for the professionals in the criminal
justice system.  Is a child competent to testify?  Should the Rules of Evidence be modified in regards
to examination and cross-examination of child witnesses?  What protocols should be followed in
interviewing a child witness in the investigative phase of a child-sex case?  What protocols should
be followed in preparing a child witness to testify?  What variances in statements by a child witness
are material?  Which of those statements should be disclosed?  What should a defense lawyer do
when he learns of potential Brady violations?  How does a judge deal with such potential Brady
violations?

First, let's briefly discuss Brady.  Although Brady is widely known and frequently referred
to, a number of very important points continue to be misunderstood:
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1. Brady is based on United States Constitutional grounds, not Texas state procedural
grounds.  Therefore, it is very difficult if not impossible for a defense attorney to
waive it on behalf of his/her client; California v. Trombetta, 467 U.S. 479, 104 S.Ct.
2528, 81 L.Ed.2d 413 (1984); Crawford v. State, 892 S.W.2d 1 (Tex.Cr.App.1994),
on remand 934 S.W.2d 744 (Tex.App.—Houston [1st Dist.] 1996).

2. Brady applies to Texas Rules of Evidence 608 and any potential evidence that could
be considered exculpatory.  This includes 404(b)-type evidence, character evidence
and evidence that may go to the culpability of a State's witness;

3. Brady also applies to any potential evidence that could be considered possible
mitigation.  In fact, Brady itself is a mitigation-disclosure case.  This is a point that
is frequently missed by prosecutors, the defense bar and judges (but not by Federal
Appellate Courts); Palmer v. State, 902 S.W.2d 561, (Tex.App.-Houston [1
Dist.],1995); Franks v. State, 90 S.W.3d 771, (Tex.App.-Fort Worth, 2002)

4. The Brady obligation is broad and ongoing.  A prosecutor has not only a duty of
disclosure, but one of inquiry and willful blindness is unacceptable.  Further, the duty
of disclosure is ongoing and continues all the way through the legal process.  It does
not end at opening statements.  United States v. Mason, 293 F.3d. 826, 829-30 (5th

Cir. 2002); Morris v. Yist, 447 F.3d. 735, 744 (9  Cir. 2006); United States v.th

Bagley, 473 U.S. 667, 682 (1985); Stickler v. Greene, 527 U.S. 263, 281-282 (1999);
and Kyles v. Whitley, 514 U.S. 419, 433 (1995).

What is the standard for Brady disclosure of prior inconsistent statements by a child witness?
The only certain safe harbor disclosure by a prosecutor is full disclosure.  Even where C.P.S. and
C.A.C. laws may dictate the necessity of Trial Court review or Trial Court ordered disclosure, a
prosecutor is not excused from their constitutional Brady obligations.  This includes prior untrue or
unfounded allegations by the child complainant of sex abuse by the defendant in an unrelated
incident or old allegations of sexual abuse against an unrelated third party.  Lopez v. State, 18
S.W.3d 222 (Tex.Crim.App.2000); Billodeau v. State, 277 S.W.3d 34, (Tex.Crim.App.,2009);
Polvado v. State, 689 S.W.2d 945, (Tex.App.-Houston [14th Dist.] 1985, pet. ref'd); Thomas v.
State, 669 S.W.2d 420, (Tex.App.-Houston [1st Dist.] 1984, pet. ref'd) but also see Lopez v. State,
86 S.W.3d 228 (Tex.Crim.App., 2002) 

Although case law does not yet extend to prior true allegations of sexual abuse against
unrelated third parties, a strong case can be made that Brady necessitates disclosure because it shows
knowledge of the consequences, timing and effect of an outcry and subsequent counseling (and
attention) for the complainant. Again, the safest course is always “full disclosure on the record.”

What is the standard when a prosecutor or defense lawyer finds themselves in the situation
of being a potential impeachment witness by virtue of having been the only person present when an
unrecorded interview (or trial preparation) was done of a child witness (or any witness for that
matter).  First, there is never a set of circumstances that would require any prosecutor, or defense
lawyer, to conduct an interview of a child witness without some third person (paralegal, investigator
or other lawyer) there to witness and memorialize the child's statements.  “That's the way we've
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always done it” should be considered a particularly hollow and inadequate response.

1. Lawyers should not be witnesses.

2. If a defense lawyer believes it has happened they should file a motion and make a
record with the good faith basis for the motion included in the motion.

3. There must be a compelling need to call an attorney as a witness and all ameliorative
measures must first be attempted.

See Appendix “B” form motion and Appendix “C” authority 48 Tex. Prac., Tex. Lawyer &
Jud. Ethics § 8:8 (2008-2009 ed.).

What is the basis for a mistrial or continuance of a case where a Brady violation is
discovered mid-trial?

The basis for a surprise Brady disclosure mid-trial continuance is based on a defendant's
United States Constitutional rights of effective representation and due process of the law.  The
procedure for obtaining a continuance or mistrial is found in Texas Code of Criminal Procedure
Article 29.03 and 29.13.

Art. 29.03.  For Sufficient Cause Shown

A criminal action may be continued on the written motion of the
State or of the defendant, upon sufficient cause shown; which cause
shall be fully set forth in the motion.  A continuance may be only for
as long as necessary.

Art. 29.13.  Continuance After Trial is Begun

A continuance or postponement may be granted on the motion of the
State or defendant after the trial has begun, when it is made to
appear to the satisfaction of the court that by some unexpected
occurrence since the trial began, which no reasonable diligence
could have anticipated, the applicant is so taken by surprise that a
fair trial cannot be had.

Please note that all Motions for Continuance must be sworn to.

Finally, what constitutes improperly influencing a witness?  One teddy bear or five.  A one
hour pizza party or a five hour birthday party.

The Texas Penal Code § 36.05 Tampering with a Witness states:
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CHAPTER 36. BRIBERY AND CORRUPT INFLUENCE

§ 36.05.  TAMPERING WITH WITNESS.

        (a)  A person commits an offense if, with intent to influence the
witness, he offers, confers, or agrees to confer any benefit on a
witness or prospective witness in an official proceeding or coerces a
witness or prospective witness in an official proceeding:

            (1)  to testify falsely;

           (2)  to withhold any testimony, information, document, or
thing;

              (3)  to elude legal process summoning him to testify or supply
evidence;

            (4)  to absent himself from an official proceeding to which he
has been legally summoned;  or

          (5)  to abstain from, discontinue, or delay the prosecution of
another.

     (b)  A witness or prospective witness in an official proceeding
commits an offense if he knowingly solicits, accepts, or agrees to
accept any benefit on the representation or understanding that he will
do any of the things specified in Subsection (a).

      (c)  It is a defense to prosecution under Subsection (a)(5) that the
benefit received was:

       (1)  reasonable restitution for damages suffered by the
complaining witness as a result of the offense;  and

              (2)  a result of an agreement negotiated with the assistance or
acquiescence of an attorney for the state who represented the state in
the case.

      (d)  An offense under this section is a state jail felony.

CONCLUSION

In this age of cell phone snapshots and I Phone videos, all lawyers' actions, prosecution and
defense, should be viewed from the practical standard of would the average juror think this is
appropriate if they knew about it?
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Texas Disciplinary Rules of Professional Conduct 
(Tex. Disciplinary R. Prof. Conduct, (1989) reprinted in Tex. Govt Code Ann., tit. 2, subtit. G, app. (Vernon 
Supp. 1995)(State Bar Rules art X [[section]]9)) 

III  ADVOCATE 

3.09  Special Responsibilities of a Prosecutor 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not supported 
by probable cause; 

(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor has 
made reasonable efforts to be assured that the accused has been advised of any right to, and the procedure 
for obtaining, counsel and has been given reasonable opportunity to obtain counsel; 

(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre-trial, 
trial or post-trial rights; 

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends 
to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when 
the prosecutor is relieved of this responsibility by a protective order of the tribunal; and 

(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal case 
from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 
3.07. 

Comment: 

Source and Scope of Obligations 

1. A prosecutor has the responsibility to see that justice is done, and not simply to be an advocate. This 
responsibility carries with it a number of specific obligations. Among these is to see that no person is 
threatened with or subjected to the rigors of a criminal prosecution without good cause. See paragraph (a). 
In addition a prosecutor should not initiate or exploit any violation of a suspects right to counsel, nor should 
he initiate or encourage efforts to obtain waivers of important pre-trial, trial, or post-trial rights from 
unrepresented persons. See paragraphs (b) and (c). In addition, a prosecutor is obliged to see that the 
defendant is accorded procedural justice, that the defendants guilt is decided upon the basis of sufficient 
evidence, and that any sentence imposed is based on all unprivileged information known to the prosecutor. 
See paragraph (d). Finally, a prosecutor is obliged by this rule to take reasonable measures to see that 
persons employed or controlled by him refrain from making extrajudicial statements that are prejudicial to 
the accused. See paragraph (e) and Rule 3.07. See also Rule 3.03(a)(3), governing ex parte proceedings, 
among which grand jury proceedings are included. Applicable law may require other measures by the 
prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial discretion 
could constitute a violation of Rule 8.04. 

2. Paragraph (a) does not apply to situations where the prosecutor is using a grand jury to determine 
whether any crime has been committed, nor does it prevent a prosecutor from presenting a matter to a 
grand jury even though he has some doubt as to what charge, if any, the grand jury may decide is 
appropriate, as long as he believes that the grand jury could reasonably conclude that some charge is 
proper. A prosecutors obligations under that paragraph are satisfied by the return of a true bill by a grand 
jury, unless the prosecutor believes that material inculpatory information presented to the grand jury was 
false. 
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3. Paragraph (b) does not forbid the lawful questioning of any person who has knowingly, intelligently and 
voluntarily waived the rights to counsel and to silence, nor does it forbid such questioning of any 
unrepresented person who has not stated that he wishes to retain a lawyer and who is not entitled to 
appointed counsel. See also Rule 4.03. 

4. Paragraph (c) does not apply to any person who has knowingly, intelligently and voluntarily waived the 
rights referred to therein in open court, nor does it apply to any person appearing pro se with the approval of 
the tribunal. Finally, that paragraph does not forbid a prosecutor from advising an unrepresented accused 
who has not stated he wishes to retain a lawyer and who is not entitled to appointed counsel and who has 
indicated in open court that he wishes to plead guilty to charges against him of his pre-trial, trial and post-
trial rights, provided that the advice given is accurate; that it is undertaken with the knowledge and approval 
of the court; and that such a practice is not otherwise prohibited by law or applicable rules of practice or 
procedure. 

5. The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or 
to the public interest. 

6. Sub-paragraph (e) does not subject a prosecutor to discipline for failing to take measures to prevent 
investigators, law enforcement personnel or other persons assisting or associated with the prosecutor, but 
not in his employ or under his control, from making extrajudicial statements that the prosecutor would be 
prohibited from making under Rule 3.07. To the extent feasible, however, the prosecutor should make 
reasonable efforts to discourage such persons from making statements of that kind. 
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